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On March 15, 2006, the UN General Assembly passeda@ution
[60/251] to replace the Commission on Human Rightis the Human
Rights Council (the “HRC”). The resolution alsdaddished a process,
known as the Universal Periodic Review (the “UPRS),which the human
rights obligations and commitments of all 192 UNmnber states would be
reviewed every four yearsSince the first UPR session in April 2008,
sixteen countries have been up for review at ttweeweek sessions per
year. By 2011, every UN member state will havenbreeiewed and the US
will be reviewed for the first time during the Wamlg Group’s ninth session,
scheduled for November 2, 2010 through Decemb20B0.

1. The UPR Mechanism

Each UPR is conducted by the UN HRC’s UPR Workimgup
(“Working Group”), comprised of the forty-seventstanembers of the
HRC. UN member states that do not sit on the HB@Calso choose to take
part in the dialogue that accompanies each menthier i®view. The UPR
process examines the degree to which countrieg &lyidheir obligations
under the United Nations Charter, the Universall@ation of Human
Rights, treaties ratified by the state being reedwoluntary commitments,
national programs and applicable international mitagan law. Human
rights compliance is reflected in submissions cdeapby the High
Commissioner for Human Rights (the “HCHR Compilatip comprising a
national report submitted by the state under reyeusmissions of other UN
bodies, as well as submissions by NGOs and othkelsblders. However,
while NGOs can submit reviews to be included inH@&HR Compilation
and attend the UPR sessions, they cannot pargcipany UPR
discussions. Further, private human rights ex@edgsot formally involved

! See U.N. Doc. A/RES/60/251, pp. 2-3 (“Decides that @muncil shall . . . . (e) Undertake a universal
periodic review, based on objective and reliabferimation, of the fulfillment by each State of itsman
rights obligations and commitments in a manner Wwigiosures universality of coverage and equal
treatment with respect to all States; the reviealldie a cooperative mechanism, based on an itikezac
dialogue, with the full involvement of the countrgncerned and with consideration given to its cipac
building needs; such a mechanism shall complenmmahhat duplicate the work of treaty bodies; the
Council shall develop the modalities and necestiary allocation for the universal periodic review
mechanism within one year after the holding ofiitst session”).



in the UPR process (although states can chooseliade them in their own
delegations).

Following each member state review, the HRC proslace“‘outcome
report” (the “UPR Outcome Report”) that providesusnmary of the
discussion. Within forty-eight hours of each rewji¢he UPR Outcome
Report, containing recommendations from countriesthe reviewed state’s
preliminary comments, is adopted by the WorkinguproThe UPR
Outcome Report must then be adopted in a plenasiaeof the HRC
where the reviewed state and others, including Hir@ber and observer
states, NGOs and stakeholders, may comment.

Upon completion of the UPR, compliance with theoramendations
IS a state issue, but when member states are @psecond review four
years later, the state must provide informatiotodsow they have
implemented the recommendations of the first revidwcases of persistent
non-cooperation, the HRC will decide on measurexltiress the non-
compliance.

2. The UPR in Context

As a state-driven process, the UPR process refisegdmeak from
the nature of the primary human rights mechanisms@yed by the HRC’s
UN Charter-based predecessors -- the Sub-Commisesidime Promotion
and Protection of Human Rights (the “Sub-Commis3giand the
Commission on Human Rights.

The UPR also differs significantly from the revigwocess employed
by UN treaty bodies -- committees formed to monika implementation of
core international human rights treaties.

a. UPR Compared to Prior Charter-based Review Mesies

The Sub-Commission, first convened in 1947, wasihm
subsidiary body of the Commission on Human Righitd us final meeting
in August 2006. The Sub-Commission was composawerity-six human
rights experts and their alternates, if any, etkcggon nomination of
member state governments for a term of four yedhe Sub-Commission
met four weeks annually in August and carried ounflational work for a



large number of human rights standards that weirmately adopted by the
Commission. Much of the Sub-Commission’s work imaged as initiatives
focusing on new and emerging areas of human rigthts The Sub-
Commission also allowed NGOs to participate irséssions, and regularly
relied on allegations from any person or groupluiding victims claiming
knowledge of human rights violations. Based omxgert review of
specific human rights violations and emerging acgdgiman rights law, the
Sub-Commission adopted resolutions and decisianthéoCommission’s
consideration. This expert-driven review diffemhsiderably from the
UPR mechanism. As noted above, there is no rolméependent human
rights experts in UPR reviews, except as stakeheldenelping prepare
government reports.

The UPR mechanism is also distinct from the forrealew
mechanisms employed by the Commission on HumantRidgfrom its
formation in 1946 until its last meeting in 2006e tCommission was the
UN'’s principal body tasked with the promotion andtpction of human
rights.

The Commission first devised a system for the awaration of
complaints submitted by individuals and NGOs. Twechanisms, one
public and one confidential, emerged whereby irmtligis and other
stakeholders could submit complaints of gross hungdms violations for
Commission review. Later, the Commission recogghithat review of only
(alleged) gross human rights violations left a gigant gap in its mandate
to protect and promote human rights. As a rethdtCommission created
the “special procedure” mechanism. This mechamisabled the
Commission to address a general area of humarsrgimcern (thematic
mandate) or a country-specific violation (countrgndate) by selecting an
individual expert, known as a “special rapporteor,a working group to
study the issue and report back on its findingsraadmmendatiors.

The Commission’s special procedure mechanism edjoeny
successes, and continues to be employed by the biR@Qnlike the UPR,
which mandates the review of every UN member s@bemission member
states were able to pick and choose the countrgifgpeiolations and

2 For an example of the Commission on Human Righfminting a special rapporteur and a working
group to study a particular human rights issue &k Doc. E/CN.4/RES/2002/31 (appointing Special
Rapporteur on the right to health) and U.N. Do€NMA/RES/1991/42 (establishing Working Group on
arbitrary detention), respectively.



thematic issues upon which to focus. Accordintilg, Commission’s
reviews were viewed by many as unduly selectiveddtah targeting
Commission members’ political adversaries.

b. UPR Compared to Treaty Body Mechanisms

UPR also differs significantly from UN treaty bodim regard to the
participation of the main agency. Each UPR WorkBrgup report ends
with this disclaimer: “All conclusions and/or recorandations contained in
the present report reflect the position of the stiimg State(s) and/or the
State under review thereon. They should not bstooed as endorsed by
the Working Group as a wholé.”

This diffidence contrasts strikingly with what ocsufor example, in
the Human Rights Committee, the UN treaty-baseq lobdrged with
monitoring the implementation of the Internatio@alvenant on Civil and
Political Rights by its state parties. The Humagh®s Committee’s
standard approach is to provide “concluding obgerma” on States parties’
reports. In Volume | of the Committee’s reportitn94th — 96th sessions,
73 pages are devoted to observations on 13 cosiftrie

This is not to say that the HRC is incapable ohprocing on
particular countries, but not under the rubric &RJ The HRC continues to
work closely with many of the special procedurdsldshed by the former
Commission. For example, the HRC issued a repd@009 on the mission
to Egypt of Martin Scheinin, Special Rapporteurttiom promotion and
protection of human rights and fundamental freedatm¢e countering
terrorism> More broadly, the HRC in 2007 discussed Sudan\ymhmar
under a heading of “human rights situations thatiire the Council’s
attention.®

3. Looking Ahead

At its UPR, the United States need not anticipgtenadiscussion of
its human rights problems except at the stage wi@rernments exchange
views. As described above, only at the earliggest@hen the High

See, e.g., U.N. Doc. A/HRC/11/18 (Bangladesh); U.N. Doc. /B/11/21 (Cameroon).
U.N. Doc.A/64/40 (Vol. 1) (2009), pp. 20-93.

U.N. Doc. A/HRC/13/37/Add.2 (Oct. 16, 2009).

U.N. Doc. A/HRC/6/SR.28 (Dec. 11, 2007).
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Commissioner for Human Rights is compiling informmatmay NGOs make
submissions.

Nonetheless, with respect to both the U.S. reviesvthe mechanism
generally, many remain concerned that the statexdmature of the UPR
mechanism will lead to inconsistent and ineffecteaiews. Reviews can
be productive, however, where reviewed states jaea o candid
discussion. The U.S. UPR provides an opportunityhe U.S. to lead by
example. A willingness to engage in frank, didiedlogue on the human
rights challenges that currently face our countogld set a positive
example for other member states and might invigaite# UPR mechanism
generally’

In the coming weeks, a group of NGOs called théddnStates
Human Rights Network (“USHRN") will be participagrin town halls to
solicit ideas and recommendations for a repotangto submit for
consideration during the U.S. UPR. For more imf@tion on the town halls
nearest you, visit www.ushrnetwork.cegd see also
www.State.gov/g/drl/upr

In addition, the United Nations Law Committee lod international
Law Association, American Branch welcomes the faat the Department
of State, on behalf of the American people, isc#nig input from the public
regarding information to be potentially used inrsigsions to the UN for
the U.S. UPR. This outreach should include NGQkather stakeholders
who may be able to contribute to the national reppsubmit additional
views for inclusion in the U.S. HCHR Compilation.

" After several years of deciding not to stand fecgon to the HRC, the U.S. was elected to the H4RE
year and is currently a member. U.S. membershépgheen the HRC a boost and a model U.S. UPR could
indeed invigorate the UPR process. But the Ul&tiomship with the UN human rights apparatus was
again recently called into question by human rigjnsips when the Obama administration submitted a
budget to Congress that did not include fundingtier Office of the High Commissioner for Human

Rights. See Crossette, Barbaralo US Funds for the Human Rights Commissioner, Feb. 17, 2010, UNA-
USAWORLD BULLETIN,
http://www.unausa.org/worldbulletin/021710/cross@#ms_ss=email&sms_ss=emairhis budget

dispute, unless resolved soon, may cloud the UPR W late 2010.




