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March 19, 2010

War Crimes Ambassador Stephen J. Rapp
Legal Adviser Harold Koh

U.S. Department of State

2201 C Street NW

Washington, DC 20520

Re: Recommendations to the Administration regadsapproach
to aggression negotiations

Dear War Crimes Ambassador Rapp and Legal Advisér. K

As the U.S. prepares to attend negotiations atuffeoming Assembly of
States Parties of the International Criminal C@ti@€C”) in March 2010, and
the Review Conference set to commence on May 310,2h Kampala,
Uganda, it is faced with the task of developing asifon regarding the
proposed draft definition of the crime of aggressamd preconditions to the
exercise of jurisdiction (document ICC-ASP/7/20 AddAnnex), as well as
the current draft elements of the crime (docume@C-ASP/8/INF.2,
Appendix I, p. 14). The International Criminal Cbiommittee of the
American Branch of the International Law Associat{¢ABILA”) is writing
to make recommendations as to the U.S.’s appraathto differentiate, in
particular, some of the fairly well-decided isswegarding the definition and
elements of the crime, from the open issues reggrttie conditions for the
exercise of jurisdiction and amendment procedures.

Recommendation as to a Basic Approach

Negotiations on the crime of aggression have tgMane for the past ten
years, most recently, through the Special Workirgup on the Crime of
Aggression. These negotiations were open to allNnber States on an
equal footing. Yet, the U.S. did not take the apmyaty to attend these
negations and participate in shaping the draftigrons, unlike China, Russia
and other nc-states parties. While this r-attendance bolicv i
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understandable given the prior administration’srapph to the ICC, it does put the
current administration at a certain disadvantagéejass into this process.

In shaping its participation in these negotiatiahss important that the U.S. delegation
differentiate between (i) issues that over the désyears have been well-debated and
upon which a majority of delegates has alreadyhedconsensus; and (ii) issues that are
still very much open to debate. Making this distion is important, so that the U.S.
delegation does not squander any goodwill it hdsesed by virtue of attending the
negotiations, or create the perception of actingnterproductively, which could harm
any substantive positions the U.S. may choose®sdaring the negotiations.

Not Seeking To Re-Open Issues Upon Which MajoritgriSensus Has Been Reached
The process of crafting a draft definition of th@re of aggression has been a lengthy
one. Presently, there is general consensus byjaritpeof states supporting (a) the
current draft definition of the crime (which wousghpear in a new Articlefts of the
Rome Statute if adopted), and (b) the current aiafinents of the crime.

For example, some of the key areas upon which tlsezerrent agreement by a majority
of state participants include that, as to thiene of aggression (that is, the cring an
individual, of aggression):

» only “manifest” violations of the U.N. Charter waube covered, such that any
“grey area” situations would be excluded from poogi®n (which would suffice
to exclude humanitarian intervention from inadvettiebeing covered);

 common foot-soldiers would never be prosecutedalmse aggression would
solely be a “leadership crime”;

» “attempt” or “planning” absent actual state aggi@ssvould not be criminalized.

These points are reflected in the current drafinitedn and elements of the crime, and
are explained more fully in Appendixes A-C to tleter.

The result is that the definition is generally cemsaitive, and would lead to prosecutions
only in the clearest of cases. Additional guarestihat only well-founded cases would
proceed are provided by the other procedural ofidiga required of all ICC cases as per
the Rome Statute (detailed in Appendix D). Fanitroeing novel, the text of the draft
definition is taken primarily from existing legabthority, including: the U.N. Charter
(1945), the London Charter of the Internationalitdily Tribunal at Nuremberg (1945),
and General Assembly resolution 3314 (1974). Trodipition on aggression by a state
of course already exists under both the U.N. Charid customary international law, and
arguably also rises to the level ofjiss cogenshorm. Agreement on the amendment
would in no way change state responsibility withamel to the use of force. Furthermore,
the U.S. in fact charted the path for codifying ttrgme of aggression through its
prosecutions of “crimes against the peace” befoeelnternational Military Tribunals at
Nuremberg and the International Military Tribunai the Far East (Tokyo).
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Other points upon which there has been extensibatde and which are fairly well-
settled pertain to thact of aggression (that is, the dnt the stateof aggression). They
include:

* The use of resolution 3314. There was extensivetdeover whether there
should be an “open-ended list” of crimes illustratiof aggression, or whether,
due to the requirements of the principle of legadit nullum crimen sine leg¢he
list should be “closed.” The result in the currenaft is a combination thereof,
whereby there is a list of acts illustrative oftstaggression taken from G.A.
resolution 3314, but any acts would also have tisfyacertain “chapeau”
requirements, which in effect creates a semi-clds#d There has also been
extensive debate, and resolution reached, aboutthoiwcorporate the use of
resolution 3314 into the definition, and which gad incorporate.

(These issues are detailed further in Appendix E.)

Constructively Weighing In On Issues Where Consesdtdias NOT Been Reached

By contrast, there are at least two key areas wiaich unresolved regarding the
conditions for the exercise of jurisdiction oveetbrime of aggression (draft Article
15bis of the proposed provision): (i) whether the ald@ggressor state would have to
have accepted the Court’s jurisdiction over theneriof aggression; and (ii) whether the
Security Council, unlike for other ICC crimes, shibserve as a “jurisdictional filter”
whose consent would be required for all aggressases to proceed. A subsidiary issue
is whether to utilize Article 121(4) or 121(5) ¢fet Rome Statute for the amendment to
come into effect.

These topics are critically important, and the WsBould engage in these discussions.
The first issue of whether aggressor state conseunld be required for a case to proceed
is of obvious interest to the U.S. The issue arisecause aggression would not only
“occur” within the territory of one state. Yet, efe a case occurs has important
jurisdictional consequences under the Rome Statlitea state has ratified the Rome

Statute, the ICC has jurisdiction over crimes cottedion the territory of that state or by
its nationals. Aggression necessarily involveshbart alleged “aggressor” state and an
alleged “victim” state. This presents the quandafywhether the alleged aggressor
state’s consent would be required for the ICC tereise jurisdiction, or the alleged

victim state’s consent would suffice, in the abseofta Security Council referral.

The second question as to whether the Security €losimould serve as a “jurisdictional
filter” for aggression cases is also of obviouiast to the U.S. as a permanent member
of the Security Council. Specifically, this issagolves (a) whether the Security Council
would be the sole “jurisdictional filter” for aggsion cases, which could not proceed
absent Security Council consent (in which case w/iee crime “occurs” becomes less
significant); (b) whether some other body, suclhasGeneral Assembly or International
Court of Justice, should be involved in making tdatermination if there has been
inaction by the Security Council for a certain pdrof time, or (¢) whether the ICC could
commence a caggoprio motuor after state referral without any “jurisdictiorféder’—
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that is, once jurisdiction otherwise exists (in @hicase where the crime “occurs” is
important).

Despite extensive debate over many years, partigwda the second topic, negotiations
have not produced significant consensus. If angthfor a variety of reasons, there
seems to have been movement away from involvingeeithe International Court of
Justice or General Assembly, leaving the seemimgbye stark choice of either the
Security Council as a necessary “jurisdictionatefil (supported by the other four
permanent members of the Security Council and soméheir allies), or the ICC
initiating cases without such a “filter” (supporteg the vast majority of other states).
There has been less debate on the first topic, hwhas been focused on only more
recently.

Thus, because these issues are unresolved, cdivertS. intervention would be
welcome (and has in fact been requested by therfigdiaon of the negotiations, Prince
Zeid Ra’ad Zeid Al-Hussein of Jordan) regarding:
* whether consent of the aggressor state would heregtjfor an aggression case to
proceed; and
» whether the Security Council should serve as aistjiictional filter” for all
aggression cases.
Particular attention should be paid to how thesesds interact, and whether concerns that
the U.S. might have as to a preclusive SecuritynCibwole could be addressed through
specification of where aggression occurs for jucison purposes, and choice of the
amendment procedure. A more restrictive amendmestedure would require each
state to accept an aggression amendment for itind that state. (These issues are
discussed more fully in Appendixes F-G.) Thesemaoendations do not take a position
on the substance of these issues, and, thereforetdaddress the ultimate substantive
negotiating position of the U.S.

Conclusion

The ABILA ICC Committee strongly urges that the Ur®t attempt to re-open debate
upon well-resolved and thoroughly negotiated issyaarticularly regarding the draft
definition—at the upcoming negotiations. The cotréefinition may not be perfect, but
it is the product of extensive work over the ydayanany states, coordinated under very
able leadership of the Working Group’s chairpers@amsl represents a carefully-crafted
compromise acceptable to most states that have take in the negotiations. If there are
issues the U.S. seeks to raise as to the definitioshould do so as constructively as
possible—offering concrete proposals of proposed #dterations that advance U.S.
concerns but do not seek to reopen already exe&lggiebated areas. (Possibly, it could
clarify points through proposing changes to thdtdreements of the crime, which have
been taken up fairly recently in negotiations, tireaslightly more leeway to re-examine
them.)
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By contrast, the U.S. should set forth its posgi@s to conditions for the exercise of
jurisdiction (as well as amendment procedures), ttesse issues are very much
unresolved. The U.S. should work to resolve thesees in a way that satisfies U.S.
interests, and yet is seen as constructive engagdmiehe majority of states.

Our committee stands ready to assist you and yatfrshould you seek any clarification
or further material on the topics we have raised.

Respectfully submitted,
Jennifer Trahan
Chair, American Branch of the International Law

Association, International Criminal Court
Committee

! Three members of the committee opted not to erdbis letter.
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Appendix A: Substantial Agreement on a Threshold Gvering Only “Manifest”
Violations of the U.N. Charter and Thereby Excludirg All “Grey Area” Situations

The current draftof Article 8isinitially defines first the “crime of aggression™hat is,
the crime by the individual—and then the “act ofjeggsion’—that is, the act by the state
that constitutes aggression.(“Aggression” is not something an individual atowan
commit, but requires state action; thus, the diédininecessarily must define, as the draft
does, both the crime by the individual and thebgdhe state.)

The current draft of Article lés defines the crime of aggression as occurring ofisr a
the state has passed a certain “threshold’—tha& fspanifest” violation of the U.N.
Charter. It states:
1. For the purpose of this Statute, “crime of aggion” means the planning,
preparation, initiation or execution, by a persona position effectively to
exercise control over or to direct the politicalroflitary action of a State, of an
act of aggressiowhich, by its character, gravity and scale, congés a manifest
violation of the Chartepof the United Nation$.
The draft elements of the crime likewise contais tkquirement:
5. The act of aggressiomy its character, gravity and scale, constituted a
manifest violation of the Chartef the United Nations.
(Added requirements for what constitutes the “d@ggression” by the state are found in
the second draft paragraph of the definition amddsscussed in Appendix E hereto.)

There has been extensive debate on whether to hesejualifier of “manifest” or
“flagrant,” or no such qualifier in Articlels.® After lengthy back and forth, most states
agree that the word “manifest” should be usedoaltin some continue to maintain that
the use of the word “manifest” would be too resivee, and thus exclude too many
situations from constituting the crime of aggressioThe rationale for the use of the
term “manifest” is that the crime should only cotlee clearestsituations of aggression

% For an excellent compilation of the drafting higtof the work of the Special Working Group
on the Crime of Aggression, see “The Princeton &son the Crime of Aggression: Materials
of the Special Working Group on the Crime of Aggies, 2003-2009” (Liechtenstein Institute
on Self-Determination, at Princeton U. 2009) (h&eza“Princeton Process”).

% While the Appendixes are designed to assist iretstdnding where the negotiations stand, they
are not a comprehensive discussion of all releisanies, which is beyond the scope of the
current document.

*|CC-ASP/7/20/Add.1, Annex (emphasis added).

® |CC-ASP/8/INF.2, Annex | (emphasis added). Fecdssion of the latest work regarding the
elements, see Princeton Process, pp. 24-28.

® See, e.g.June 2006 Princeton Meeting, Princeton Procepgst3, paras. 18-20 (discussing the
terms “manifest” and “flagrant”).

" SeeFebruary 2009 SWGCA Meeting, Princeton Procegs 81, para 13 (there is still some
concern that the “threshold clause” was too rasteand “unnecessary because any act of
aggression would constitute a manifest violatiothef Charter of the United Nations”; other
delegations expressed support for the threshgbdeagnting “borderline cases”).
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and not “borderline casés’or those “falling within a grey ared.” The required
examination of “character, gravity and scale” iseimded to be both quantitative and
qualitative, excluding both factually and legallgrerline cases. Thus, for example,
“the requirement that the character, gravity aralesof an act of aggression amount to a
manifest violation of the Charter would ensure thatinor border skirmish would not be
a matter for the Court to take upf.” Additional provisions in the Rome Statute that
protect against legally borderline cases inclugeAidticle 31(3)’s exclusion of criminal
responsibility if conduct is permissible under apgible law; (ii) Article 21’s inclusion of
principles and rules of international law; (iii) ethrequirement of proof beyond a
reasonable doubt, and (iv) the principte dubio pro reo(a defendant may not be
convicted when doubts about guilt remains). Tlsso legally dubious cases, the use of
force must beclearly without justification, and “grey areas” such asuffmanitarian
intervention” would be excluded.

Similarly, while there are various acts by the estdtat would constitute the act of
aggression, and which are listed in the draft ddim (seeAppendix E hereto), all of
those situations would additionally have to satisfy qualifier of a “manifest” violation
of the Charter based on the “character, gravity suade” of the act in order to constitute
the crime of aggression. Ultimately then, the entrdefinition is quite conservative,
intentionally excluding any debatable case.

8 February 2009 SWGCA Meeting, Princeton Procegs a1, para 13.

° June 2008 SWGCA Meeting, in Princeton Proces87 ppara. 68.

19 Stefan Barriga, in Princeton Process, p. 8. 8tBfariga is Deputy Permanent Representative
of Lichtenstein to the UN. Christian Wenawesegdhtenstein's Permanent Representative to
the U.N., was chairman of the Special Working Grfmrghe last several years of its existence.
! SeeClaus Kress (German delegate to the SWGCA), “Tiondkcision: Some Thoughts on
the Immediate Future of the Crime of AggressionRdply to Andreas Paulus,” 20 Eur. J. of

Int'l L. 1129, at 1140, citing Elizabeth Wilmsh(kiK delegate to the SWGCA), in R. Cryer, H.
Friman, D. Robinson, and E. Wilmshurst (eds.) “Atrdduction to International Criminal Law
and Procedure (2007), at 268 (“genuine humanitani@nvention” is excluded).
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Appendix B: Agreement on Agdression only as a “Ledership Crime”

There is virtual unanimity among states that aggoeswould be a “leadership crime.”
This position is accordingly reflected in the cumtrdraft definition, elements of the crime
and a proposed amendment to Article 25¢3).

As noted above, the current draft of Articlbi8states with respect to the “crime of
aggression”:
1. For the purpose of this Statute, “crime of aggien” means the planning,
preparation, initiation or executioy a person in a position effectively to
exercise control over or to direct the political military action of a Stateof an
act of aggression . .%3.
In addition, it is proposed that the following tewbuld be inserted after article 25,
paragraph 3 of the Statute (which addresses ingivickiminal responsibility):
3 bis. In respect of the crime of aggression, the prowmssiof this article shall
apply only topersons in a position effectively to exercise adrirer or to direct
the political or military action of a Stafé
Similarly, the current draft elements of the crigtate:
2. The perpetrator was a persama position effectively to exercise control over
or to direct the political or military action of éhStatewhich committed the act of
aggressiort>

Because any act of state of aggression could thealig involve a huge numbers of
individuals, especially considering all the possidbrms of criminal responsibility
covered by Article 25 of the Rome Statute, it wasassary to consider whose conduct
should be criminalized. It was never the intentd@er common foot-soldiers (or, most
likely, mid-level commanders)—hence, this agreenmmthe “leadership” nature of the
crime. As explained in “Report of the Special Wogk Group on the Crime of
Aggression”:
As in previous meetings of the Group, there wasegdnagreement on the
inclusion of draft article 25, paragraph i8s, which would ensure that the
leadership requirement would not only apply toghacipal perpetrator, but to all
forms of participation. It was noted that thisyasion was crucial to the structure
of the definition of aggression in its current fotfn
Also, it would not be all “leaders” who would bevewed, but only those “in a position
effectively to exercise control over or to dirdue tpolitical or military action of a State.”

2 For some background, see Stefan Barriga, in Ronderocess, pp. 7-8.
131CC-ASP/7/20/Add.1, Annex (emphasis added).

4 Princeton Process, at 62 (emphasis added).

15|CC-ASP/8/INF.2, Annex | (emphasis added).

18 |CC-ASP/7/20/Add.1, Annex II, para. 25.
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Appendix C: “Attempt” Or “Planning” Of Aggression Absent The Act of State of
Aggression Would Not Be Criminalized

Under the current draft elements of the crime,oastiby an individual would not be
criminalized absent a state act of aggression. ctlieent draft elements of the crime
state:
3. The act of aggressior the use of armed force by a State against the
sovereignty, territorial integrity or political iegpendence of another State, or in
any other manner inconsistent with the Charterhef United Nations -was
committed"’
Thus, although “attempt” and “planning,” for examphre otherwise criminalized under
Rome Statute Article 25 (and “planning” as well“pseparation” are also contained in
the text of proposed Articlebss), they would not be relevant as to the crime of
aggression, unless an act of aggression in facwed.

There has been various debate about whether “aelfnpggression which does not
result in aggression should be criminaliz&énd, if not, whether another amendment to
Rome Statute Article 25 would be required. (Inayah there has been an attempt to
minimize the number of changes needed to incorpdted crime of aggression into the
context of the Rome Statute, with the goal of hgvaggression cases treated, where
possible, in a manner similar to genocide, war esrand crimes against humanity cases.)

While there has not been agreement on the need ah@ndment to exclude “attempted”
aggression, the elements, as currently worded, mbder that any form of individual
responsibility would not otherwise suffice for pages of the “crime of aggression”
unless the act of the state of aggressiasoccurred. Thus “planning” or “attempted”
aggression that does not culminate in an act t sfaaggression would not be covered.

1CC-ASP/8/INF.2, Annex I.
18 See, e.gJune 2006 Princeton Meeting, Princeton Process 4§47, paras. 36-50.
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Appendix D: All the Normal Rome Statute Protectiors Would Apply
To The Crime Of Aggression

Because the amendment regarding the crime of agjgrewould, if it enters into force,
become part of the Rome Statute, all of the othecqulural and substantive safeguards
that are present in the Statute, and which guaathaginappropriate prosecutions, would
apply vis-a-vis the crime of aggression. Thesé&uohe:

Safeguards against reaching an ICC case:

Complementarity. Only where a government is “unable” or “unwillingd
prosecute, does a case become “admissible” befierdQGC® A state whose
situation has been referred to the ICC, or a Ratey that has accepted the ICC’s
jurisdiction, can always avoid the ICC prosecutitsgnationals by conducting a
domestic prosecution, if it is “willing” and “ableto do so under the
“complementarity” provisions of Article 17 of theoRie Statuté’

Security Council Deferral. Regardless of which “conditions for the exercise of
jurisdiction” might be utilized vis-a-vis the crimef aggression, the Security
Council would always have the power (as to an agioe or another type of ICC
case) to defer the case for a twelve-month renewalkiod pursuant to its
Chapter VIl powerg’

SOFA and SOMA Agreements to Protect JurisdictioWhile it is the position
of the ABILA ICC Committee that the U.S. has misiligeticle 98 of the Rome
Statute through its campaign, under the past Wi&irastration, to obtain so-
called “Article 98 agreements” or Bilateral ImmuniAgreements (“BIAs"}?
Article 98 does allow states to utilize SOFA andMOagreements to protect
jurisdiction over its military and civilians on nsisn?

Safeguards before the ICC:

Fair Trial/ Due Process Protectionslf a case reaches the ICC, the Rome Statute
requires comprehensive fair trial protections. Séhenclude all the due process
protections of the U.S. Bill of Rights, except fiolal by jury: (i) the right to
remain silent or to not testify against onedélfthe right against self-
incrimination?® the right to cross-examine witnes$@she right to be tried with
undue delay! the protection against double jeopaffiyhe right to be present at

19 SeeRome Statute, Art. 17.

24,

2L SeeRome Statute, Art. 16.

?2 SeeABILA ICC Committee letter dated March 12, 2010.
% SeeRome Statute, Art. 98.

% Rome Statute, Art. 67(1)(g).

% Rome Statute, Art. 54(1)(a), 67(1)(g).

% Rome Statute, Art. 67(1)(e).

2’ Rome Statute, Art. 67(1)(c) (speedy and publalg)i

2 Rome Statute, Art. 20.
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trial;?° the presumption of innocend®the right to assistance of coundethe
right to a written statement of charg&sthe right to have compulsory process to
obtain witnesses” the prohibition against ex post facto criniésteedom from
warrantless arrest and seafchand the ability to exclude illegally obtained
evidence®

 ASP Safeguards on Judges.The judges elected by the Assembly of States
Parties (“ASP”) to the ICC are required to be hygglalified professionals of
untarnished moral character, and competent andrierged in either criminal or
international law’’ The ASP, which has ultimate oversight authoriterothe
Court, can remove a judge if he or she acts ingpjaiely>® Many of the U.S.’s
closest allies are active members of the ASP hdfWnited States were to some
day become a State Party, it could nominate an fareto be an ICC judge.

» ASP Safeguards on the Prosecutolhe Prosecutor is subject to similar stringent
qualifications as the judgés. The ASP can also remove the Prosecutor if he or
she acts inappropriatefy.

* High Threshold For All ICC Crimes. As discussed above, there are various
safeguards for ensuring that only the clearestesgipn cases would be pursued:
for example, the qualifier “manifest” creates a highreshold" and the
“leadership” clause limits the potential numberdefendant§? The other crimes
to be tried by the ICC are also extremely serioussdfor which there is a high
threshold. The Rome Statute limits prosecutionsrhes against humanity to
situations where there has been a “widespread siemsyatic attack” against the
civilian population pursuant to a “plan or polic}’” It limits prosecutions of
genocide to situations where there is “intent tstidy, in whole or in part, a
national, ethnical, racial or religious group, asts™* As to war crimes, the ICC

% Rome Statute, Art. 63, Arts. 67(1)- 67(1)(c).

%0 Rome Statute, Art. 66.

3 Rome Statute, Art. 67(1) (b),(d).

%2 Rome Statute, Art. 61(3).

% Rome Statute, Art. 67 (1)(e).

34 Rome Statute, Art. 22.

% Rome Statute, Arts. 57 (3), 58.

% Rome Statute, Art. 69(7). The above-listed faa rights compilation is found in AMICC,
“Safeguards in the Rome Statute Against Abuse@fhurt to Harass American
Servicemembers and Civilian Officials,” at 7 hétip://www.amicc.org/docs/Safequards.pdf
¥ Rome Statute, Art. 36.

% Rome Statute, Art. 46.

¥ Rome Statute, Art. 42.

“° Rome Statute, Art. 46.

*1 SeeAppendix A hereto.

2 SeeAppendix B hereto.

43 Rome Statute, Art. 7.

4 Rome Statute, Art. 6.
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is to particularly focus on situations where theg eommitted “as part of a plan
or policy or as part of a large-scale commissiosutfh crimes:*®

Pre-Trial Chamber Approval as Check on Prosecutolhe Prosecutor cannot
commence cases on his own, but once the Courtuhadigtion over a situation,
he or she must obtain the permission of the PralT@hamber to open an
investigation’® Thereafter, the Prosecutor cannot issue a wareaeh based on
sufficient evidence, but must make a request of Rme-Trial Chamber for
approval’’ Similarly, a case will not proceed until the Agal Chamber has
confirmed the charges against a susfeand the defendant is in custody
(sometimes difficult to achieve as the ICC is whalependent upon states to
conduct arrest}’

Other ProtectionsThe Prosecutor or the accused may request thediifscation

of a judge if there are doubts about his or herairiglity.>® Additionally, the
accused may also request the disqualification @Rtosecutor if there are doubts
about his or her impartialifi. No two judges may be from the same state, and
many of the judges are from countries that are Asat&rallies and friend%. The
Prosecutor must immediately notify a suspect’'sestit nationality about an
impending investigatio”® A state can withhold, or choose to negotiatequiet
disclosure of, any information that it feels woudckejudice its national security
interests’’

> Rome Statute, Art. 8(1).

“° Rome Statute, Arts. 54(2)(b), 57(3)(d).

*”Rome Statute, Art. 58(1).

“8 Rome Statute, Art. 61.

*9 Rome Statute, Art. 63(1) (“[t]he accused shalpbesent during the trial.”). An investigation

or pros
Art. 53.

ecution can also be terminated if it isttia interests of justice” to do so. Rome Statute,

¥ Rome Statute, Art. 41(2)(b).

! Rome Statute, Art. 42(8)(a).

2 Rome Statute, Art. 36(7).

>3 Rome Statute, Art. 18(1).

5 AMICC, http://www.amicc.org/usinfo/administration.html#pemw
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Appendix E: Agreement on the Use of G.A. Resolutin3314 Within The Definition

The current draft of Article l@s with respect to the “act of aggression”—that is #ttby
the stateof aggression—derives from Article 2(4) of the UGharter and U.N. General
Assembly resolution 3314. It states:
2. For the purpose of paragraph 1, “act of aggya%sneans the use of armed
force by a State against the sovereignty, teratolintegrity or political
independence of another State, or in any other sramtonsistent with the
Charter of the United Nations. Any of the follogiracts, regardless of a
declaration of war, shalin accordance with United Nations General Assembly
resolution 3314 (XXIXdf 14 December 1974, qualify as an act of aggoessi
(a) The invasion or attack by the armed forces Sfade of the territory of
another State, or any military occupation, howelesnporary, resulting
from such invasion or attack, or any annexatioringyuse of force of the
territory of another State or part thereof;
(b) Bombardment by the armed forces of a Statenagthe territory of
another State or the use of any weapons by a &gaiest the territory of
another State;
(c) The blockade of the ports or coasts of a Sigtéhe armed forces of
another State;
(d) An attack by the armed forces of a State onlahd, sea or air forces,
or marine and air fleets of another State;
(e) The use of armed forces of one State whichwatren the territory of
another State with the agreement of the receivilageSin contravention
of the conditions provided for in the agreementioy extension of their
presence in such territory beyond the terminaticin® agreement;
(H The action of a State in allowing its territpryhich it has placed at the
disposal of another State, to be used by that @tete for perpetrating an
act of aggression against a third State;
(g) The sending by or on behalf of a State of arrbadds, groups,
irregulars or mercenaries, which carry out actsawhed force against
another State of such gravity as to amount to tte lested above, or its
substantial involvement therein.
The list of actions contained in subparts (a)-@@)\ee is a direct quote from the Annex to
U.N. General Assembly resolution 33F4U.N. General Assembly resolution 3314 was
drafted “as guidance” to the Security Council irtedining “in accordance with the
Charter, the existence of an act of aggression.”

% |CC-ASP/7/20/Add.1, Annex (emphasis added).

%6 SeeUnited Nations General Assembly resolution 3314 IXof 14 December 1974, Annex,
reproduced at Princeton Process, pp. 231-34.

" United Nations General Assembly resolution 331418, para. 4 of resolution.
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There has been extensive debate about (1) whethetilize resolution 3314 in the
definition of the “act of aggression.” That wasakved affirmatively? in large part, not
to open a “proverbial can of worms” as to what aetsild be covered and to utilize what
the General Assembly had already accomplished ‘twenty years of negotiations®
Then, there was extensive debate about (2) whetheeference it, or incorporate it
directly into the text of the proposed definitiomhijch is more an issue of form than
substance), and (3) whether to reference or incatpoonly certain parts of the
resolution, or the totalit§? The majority view as to these issues is refle@atie current
draft as to which there is “very solid acceptante.”

There has also been extensive past debate abotewrttbe list of acts should be an
“open list” or a “closed list.” With an “open listthe acts listed in subsections (a)-(g)
would be illustrative of acts of aggression, andffisiently open to cover future forms of
aggression® Those who favored a “closed list” expressed corthat the principle of
legality ornullum crimen sine legeould be violated by an open If§t. The current text
resolves this issue, again based on general agntewi¢gh a list that can be viewed as
“semi-closed.®® Namely, the acts listed in (a)-(g) constitutetéaof aggression,” but
there could be additional acts of aggression; rmess, all such acts would have to
meet the “chapeau” or criteria outlined in thetfssentence (“the use of armed force by a
State against the sovereignty, territorial intggot political independence of another
State, or in any other manner inconsistent with @harter of the United Nations”), as
well as the qualifier of “manifest” for there to b®e crime of aggressiosdeAppendix
A). In this way, because the definition would belosed” by these “chapeau”
requirements, there would not be a violation ofghiaciple of legality. Generally, states
are in agreement that “the right balance” has [strrck by this approach of a “generic
definition in the chapeau” along with the “non-eubtive listing of acts of aggressiofr.”

%8 See, e.gDecember 2007 SWGCA Meeting, Princeton Procesk) . para. 14 (“[bJroad
support was expressed for using resolution 3314IXX4s the basis of the definition of an act of
aggression”).

%9 Stefan Barriga, in Princeton Process, pp. 9, 10.

0 See, e.g.Stefan Barriga, in Princeton Process, p.sH& alsdecember 2007 SWGCA
Meeting, Princeton Process, p. 101, paras. 14t 2007 Princeton Meeting, Princeton
Process, p. 116, paras. 38-43.

®1 Stefan Barriga, in Princeton Process, p.11.

%2 June 2008 SWGCA Meeting, Princeton Process, 8@ mpara.75.

5 See, e.g.Stefan Barriga, in Princeton Process, pp. 10-11.

% Stefan Barriga, in Princeton Process, p. 11. Suawe formulated it as “semi-open.”

% June 2008 SWGCA Meeting, Princeton Process, pp@%, 78.
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Appendix F: Open Issues As To The Conditions For Ae Exercise Of Jurisdiction

One of the most difficult issues has always beeterdening “the conditions for the
exercise of jurisdiction,” which refers to how aggaession case would start. As to the
other Rome Statute crimes (genocide, war crimes emgies against humanity),
jurisdiction exists (a) on the territory of a rgiifg state; (b) over the nationals of a
ratifying state, or (c) based on Security Couneferral®® For years now, there has been
extensive discussion as to whether the crime ofemgppn is fundamentally different
from the other Rome Statue crimes and thus reqairggecial jurisdictional regime or
whether the normal jurisdiction provisions shoybgbla.

Clarifying where aggression “occurs” for jurisdictin purposes

Fairly recently, there has been focus on the isdughere the crime of aggression
“occurs” for jurisdiction purposes. That is, iretlbsence of Security Council referral
(which would create jurisdiction), would the allelgaggressor state need to consent to
ICC jurisdiction over aggression, or only the afldgrictim state? At present, there does
not yet appear consensus on this issue, which eppeae linked to the issue of whether
there should be a special jurisdictional filter.ndéed, one can imagine various
permutations of that linkage: (a) aggressor statesent and Security Council filter; (b)
neither aggressor state consent nor Security Chfiltei; (C) no aggressor state consent
but Security Council filter; or (d) aggressor statmsent but no Security Council filter.
(Another option that could be explored is whethggrassor state consent, if ultimately
required, could be only temporary—for example,itegs? years after ratification but then
expiring.)

Whether a special “jurisdictional filter” is needed

Some states take the view that there is need $peaial jurisdictional filter for the crime

of aggression, and that it must be the SecuritynCibwhat provides approval before an
ICC aggression case could commence. States takiaigview have cited to the

requirement in Article 5(2) of the Rome Statutet thay amendment defining the crime
and conditions for the exercise of jurisdiction &8hbe consistent with the relevant
provisions of the Charter of the United NatioR§."They also cite to the role of the
Security Council under Article 39 of the U.N. Clearin making determinations (for
Chapter VII purposes) as to what constitutes andhaggression®

Other countries have expressed the views that,|dlloet Security Council not act within
a certain period of time, the General Assembly @dag involved, or the International
Court of Justice, as both institutions have histdly also played a role in the

% SeeRome Statute, Art. 12-13.
®” Rome Statute, Art. 5(2).
% SeeU.N. Charter, Art. 39.
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maintenance of international peace and seclrity the adjudication of cases involving
aggression.

Other countries (probably a majority) have suggkstat there is no such need for a
jurisdictional filter, and that the ICC could singpproceed with a case if jurisdiction
otherwise exists, after giving the Security Coumcperiod of time to act. Countries that
support this approach argue, among other thingg, atiowing the ICC to act without
Security Council involvement is necessary to preséne ICC’s independence, and avoid
politicizing whether a case is pursued. Furtheenbry (a) still providing the Security
Council with the first opportunity to act, and the Security Council’s existing ability to
defer (stop) an investigation or prosecution frorocpeding under Article 16 of the
Rome Statut® (which would likewise apply to aggression caséis@re would be no
encroachment upon the Security Council’s role, dretefore no conflict between the
Rome Statute and the U.N. CharterAdditionally, as noted above, the ICC already has
a variety of internal “filters,” where the Prosemytat various stages, must obtain Pre-
Trial approval to proceef.

As noted above, states seem to be moving away ingolving either the International
Court of Justice or General Assembly, leaving #ensingly more stark choice of either
the Security Council as a “jurisdictional filterSpported by the other four permanent
members of the Security Council and some of thiiesd, or the ICC initiating cases
without such a “filter” (generally supported by tixst majority of other states).

The Current Draft regarding the Jurisdictional Fikr

Thus, the current draft of Article b still has various alternatives and options irsit@

the jurisdictional filter (and more options anceattatives are certainly possible):
1. The Court may exercise jurisdiction over theneriof aggression in accordance
with article 13, subject to the provisions of thiticle.
2. Where the Prosecutor concludes that thereeasonable basis to proceed with
an investigation in respect of a crime of aggressi@ or she shall first ascertain
whether the Security Council has made a deternoinaif an act of aggression
committed by the State concerned. The Prosecutalt sbtify the Secretary-
General of the United Nations of the situation befthe Court, including any
relevant information and documents.

% In maintaining that the General Assembly couldehavole, Article 24 of the U.N. Charter has
sometimes been invoke@&eeU.N. Charter Art. 24(1) (“In order to ensure prdrapd effective
action by the United Nations, its Members confett@nSecurity Councjprimary responsibility
for the maintenance of international peace andriguemphasis added).

® SeeRome Statute, Art. 16.

" Additionally, states have argued that the ICC widag determining individual responsibility
for thecrime of aggression, which is different from what the 8#g Council does, which is to
determine whether a state has committed the aggression for purposes of employing its
Chapter VII powers.SeeU.N. Charter, Art. 39.

2 SeeAppendix D above @re-Trial Chamber Approval as Check on Proseculor”
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3. Where the Security Council has made such ardatation, the Prosecutor may
proceed with the investigation in respect of a erimhaggression.
4. (Alternative 1) In the absence of such a determination, the Prtmemay not
proceed with the investigation in respect of a ermhaggression,
Option 1 — end the paragraph here.
Option 2 — add:unless the Security Council has, in a resolutioopéeti
under Chapter VII of the Charter of the United WNa$, requested the
Prosecutor to proceed with the investigation inpees of a crime of
aggression.
4. (Alternative 2) Where no such determination is made within [6] rherdfter
the date of notification, the Prosecutor may prdcedth the investigation in
respect of a crime of aggression,
Option 1 — end the paragraph here.
Option 2 — add:provided that the Pre-Trial Chamber has authorthed
commencement of the investigation in respect afiraec of aggression in
accordance with the procedure contained in artible
Option 3 — add:provided that the General Assembly has determihat t
an act of aggression has been committed by the 8tfdrred to in article
8 bis;
Option 4 — add:provided that the International Court of Justices ha
determined that an act of aggression has been dtednby the State
referred to in article 8 bi§

Autonomy of the Security Council

One thing that is resolved, however, is the autgnofithe Security Council and the ICC

in determining an act of aggression, regardlessvluth options and alternatives are

selected. As explained in the December 2007 Repanie Special Working Group:
There was agreement that the Security Council wawdd be bound by the
provisions of the Rome Statute regarding aggresswinich would define
aggression for the purposes of criminal proceediagainst the responsible
individuals. In turn, the Court [would not be] balby a determination of an act
of aggression by the Security Council or any otbrggan outside the Court. The
Court and the Security Council thus [would have]toaomous, but
complementary role¥.

In terms of the ICC making an independent evaluatibthe existence of an act of state
of aggression, this was seen as necessary “in todefeguard the defendant’s right to
due process,” so that “[tlhe Prosecutor would hibar burden of proof regarding all
elements of the crime, including the existencerofat of aggressior> Thus, even if

®ICC-ASP/7/20/Add.1, Annex.

" Report of the Special Working Group on the CrirhAdggression (December 2007 — ICC-
ASP/6/SWGCA/1) at Princeton Process, p.103, pa&aS2e alsaJune 2007 Princeton Meeting,
at Princeton Process pp. 118-19, para 54.

S June 2006 Princeton Meeting, at Princeton Proged$1, para 71.
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the Security Council were to determine that an ‘@iciaggression” had occurred for
Chapter VII purposes, the Court would still have flexibility to determine that it did

not amount to the “crime of aggression” under theppsed definition, which the ICC
would be required to apply. For instance, the 18ight find that although there was an
“act of aggression,” by virtue of its “characteragity and scale,” it did not constitute a
“manifest” violation of the U.N. Charter.

Likewise, the Security Council’'s determination webulot be restricted in any way by any
aggression amendment (and it was never restriciedéneral Assembly resolution
3314)/® because the Security Council’s power emanates fiteenU.N. Charter and

cannot be modified by the Rome Statute or any ament to it. Thus, the Security
Council’s role for making determinations under Algi 39, Chapter VII, of the Charter
would remain completely intact.

® General Assembly resolutions are non-binding.
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Appendix G: Open Issues As To Amendment Procedures

A final open issue concerns the amendment proceduith regard to any aggression
amendment and whether it would enter into forcadgnordance with Article 121(4) or
121(5) of the Rome Statute. This issue also apptarbe linked to the questions
concerning the exercise of jurisdiction, and reofuof those may point to an answer of
this question.

Article 121 provides:
4. Except as provided in paragraph 5, an amendsfedlt enter into force for all
States Parties one year after instruments of gatibn or acceptance have been
deposited with the Secretary-General of the Uniadions by seven-eighths of
them.
5. Any amendment to articles 5, 6, 7 and 8 of 8tatute shall enter into force for
those States Parties which have accepted the anesmdome year after the
deposit of their instruments of ratification or aptance. In respect of a State
Party which has not accepted the amendment, thet Gball not exercise its
jurisdiction regarding a crime covered by the anmeewt when committed by that
State Party's nationals or on its territfy.

Thus, if only Article 121(4) is used, 7/8 of theatets Parties must ratify, and then the
amendment would enter into force for all Statedi®ar If only Article 121(5) is used,
the aggression amendment would bind only thoseeStRarties that have accepted it.
Technically, the current proposals primarily would adding to (but not amending)
Article 8 (suggesting the use of Article 121{badding is considered an amendment), as
well as adding to Article 16 (suggesting the uséicle 121(4)). Yet, using different
amendment procedures seems hopelessly complexhamdseems general agreement on
the need to select one amendment procedure.

The amendment issue is important because use aieAd21(4) would create a more
“unified regime”® and level “playing field,” while use of Article 125) would allow
each individual state to choose whether or notcept the amendment. The choice
would also impact on “whether States that becoméd3ao the Rome Statute aftie
entry into force of amendments on aggression (fuftates Parties) would have a choice
to accept the amendment on aggression or not, @th&h it would apply to them
automatically”®—that is, whether they would have the option ohiog a three crime
court (genocide, war crimes and crimes against hitgjaor would necessarily have to
accept the forth crime (aggression). The UnitedeStclearly has an interest in weighing
in on this issue. Greater skepticism of the canmess of the definition suggests advocacy
for the use of Article 121(5)’'s amendment procedurelhis would also preserve the

"Rome Statute, Art. 121(4)-(5).
8 Stefan Barriga, in Princeton Process, p. 15.
" November 2008 SWGCA Report, Princeton Proces&3 ppara 17.
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option of joining a three crime court some dayhe future, and not necessarily a four
crime court.

As noted above, the remaining issues are inteeelalhus, for example, as to states that
have insisted on a strong Security Council rol¢hére were agreement to utilize Article
121(5)'s amendment procedures (meaning the amerndrunid bind only those States
that have accepted it), coupled with agreement dlggression prosecutions may only
occur if the aggressor state “consefifsthen there might be less need of the Security
Council as a jurisdictional filter. (A state thdbes not agree with the proposed
definition, would not ratify the amendment, andg¢mot be bound by it; and, if the crime
of aggression is clarified as “occurring” only dretterritory of the aggressor state, there
would be no jurisdiction created vis-a-vis the oaéls of that non-ratifying state.) The
Security Council’s role in making determinationglanChapter VIl would in no way be
impacted by anything the ICC does, so the amendmeuld be consistent with the U.N.
Charter—something expressly required under the Retaieite®

Thus, it is possible that by some creative commnadf the open issues, agreement can
be reached. Alternatively, if the above linkage, édxample, is not seen as sufficient to
protect the Security Council’s role (or if theree ather serious objections regarding the
definition that cannot be adequately resolved),ntithe U.S. should engage in
negotiations and strenuously advocate for the $ga0ouncil as a jurisdictional filter.
The amendment process is moving forward, andiit ithe best interests of the U.S. to
engage in the process, and, in a constructive adyance negotiations consistent with
U.S. interests.

8 For example, there could be clarifying languagéosws:
It is understood that article 121, paragraph 5, @ed sentence, of the Statute does not
prevent the Court from exercising jurisdiction Espect of an act of aggression
committed by State Party that has accepted the amendmeng@ression.

February 2009 SWGCA Meeting, Princeton Process6ppara 32.

81 SeeRome Statute, Art. 5(2).



