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THE CRIME OF AGGRESSION:
THE NEW AMENDMENT EXPLAINED
QUESTIONS & ANSWERS

WHAT OCCURRED THIS PAST JUNE AT THE ICC REVIEW CONF ERENCE
AS TO THE CRIME OF AGGRESSION?

In Kampala, Uganda, from May 31-June 11, 2010haffitst Review Conference on the
International Criminal Court (the “ICC”), Statesri¥as to the ICC (“States Parties”)
forged an historic agreemeagopting an amendmento the Rome Statutgefining the
crime ?f aggressiorand agreeing on conditions for the ICC’s exerois@risdiction

over it:

DID THE U.S. VOTE FOR THE AMENDMENT?

No, but the U.S. did not oppose itThe U.S. delegation was present at the negotiations
as a Non-State Party observer. While the U.Sgaélen voiced initial concerns about
the definition in particulaf,it was able to add four “understandings” to thénion, and
actively participated in the remainder of the negains particularly concerning the
conditions for the exercise of jurisdiction. Bytand of the conference, the U.S. (which,
as a Non-State Party, was not eligible to vote),\was/ever, not opposed to the
amendmentife., the U.S. did not lobby other States Parties fmogp the amendment),
which passed by “consensus”—that is, general ageatof all States Parties present.

WILL THE AMENDMENT TAKE EFFECT NOW?

No. It first requires a vote by States Parties toRbene Statute (either 273of all States
Parties or “consensus”) to occur after January1y2ratification of the amendment by
30 States Parties, and the passage of 1 yeattadt8f ratification® Thus, if 30 States

Parties ratify the amendment by January 1, 201d aguositive vote occurs @anuary

! At the Review Conference, there were also sessiewsted to a “stocktaking” of the field of intetiomal
justice, and two other Rome Statute amendment gedpoone of which was adopted (the so-called
“Belgian” war crimes amendment), and the other bifcl was deferred for later consideration (whether
delete Rome Statute article 124).

2 Statement by Harold Hongju Koh, Legal Adviser LD@partment of State, Review Conference of the
International Criminal Court, Kampala, Uganda, 462010, available at
<www.state.gov/s/l/releases/remarks/142665.htnst {lsited 22 September 2018ke alsdStatement by
Stephen J. Rapp, U.S. Ambassador-at-Large for WlareSReview Conference of the International
Criminal Court Kampala, Uganda, 1 June 2010, abkglat <www.icc-
cpi.int/iccdocs/asp_docs/RC2010/Statements/ICC-Bi@dgba-USA-ENG.pdf> [last visited 22 September
2010].

% Resolution RC/Res.6, advance version, 28 June, 28100, available at <www.icc-
cpi.int/iccdocs/asp_docs/Resolutions/RC-Res.6-ENfS.flast visited 22 September 2010], Annex |, Art.
15bis, paras. 2-3, Art. 1tér, paras. 2-3.



2, 2017, that is the earliest date ICC jurisdictiorover the crime of aggression could
commence

WILL ICC JURISDICTION AS TO AGGRESSION COVER U.S. N ATIONALS?
No. Many could argue that the rule of law shouldlapp all states on an equal footing,
and this principle should apply particularly wheree is reinforcing a core foundational
norm of the U.N. Charter, Article 2(4)’s prohibitimn the aggressive use of force.

The Rome Statute, however, operates on a conseattbagime, where whether a state
has ratified the Rome Statute is extremely sigaiftdn determining whether the ICC
possesses jurisdictidn The aggression amendment continues with a cotseed
approach vis-a-vis the crime of aggression.

The jurisdictional regime ultimately agreed upoovides:

5. In respect of a State that is not a party te 8tatutethe Court shall

not _exercise _its jurisdiction over the crime of agmession when

committed by that State’s nationals or on its terriory.”
The U.S. is not a party to the Rome Statute. Thegardless of one’s views as to
whether the U.S. should need to exempt itself fsoich jurisdiction (an exemption
which the U.S. hopefully will not need to utilize)tis clear that even after jurisdiction
commences, aggression committed by U.S. natiomals &.S. territory would be
excluded from the ICC'’s jurisdictioh.

This exemption for Non-States Parties vis-a-visdtiee of aggression is broader than
the current exemption for Non-States Parties irRbme Statute. It would exclude the
crime of aggression committed by a Non-State Raatipnal on the territory of a State
Party, and the crime of aggression committed btageSParty national on the territory of
a Non-State Party. Neither of these situationsuis for ICC jurisdiction as to genocide,
war crimes and crimes against humanity, wheredigi®n applies to crimes committed
on the territory of States Parties (regardlesfi@ferpetrator’s nationality), and to the
nationals of States Parties (even on the territdbgy Non-State Party).

WOULD THE CRIME COVER ACTS BY ORDINARY SOLDIERS?
No. Under the definition agreed upon (set forth irp@pdix A hereto), the crime of
aggression is committed “by a person in a posiibactively to exercise control over or

* Ratification of the Rome Statute creates ICC licon vis-a-vis crimes committed in the territadfy or
by a national of, a State Party. Rome Statute1art The only other way that jurisdiction canstxs
following a Security Council referral. Rome Statuart. 13.

® Resolution RC/Res.6, advance version, 28 June, 28100, Annex |, 1Bis, para 5.

® The theoretical possibility of a U.N. Security @eil referral would exist—again, only after 1/1/afthe
earliest—but with the U.S. as a permanent memb#reoSecurity Council, it would be in a position to
veto such a referral. If, one day, the U.S. werbdcome a party to the Rome Statute, the U.S.dnatill
be in a position to veto the referral of an aggogssase involving the U.S. If the U.S. were ttifyeor
accept the aggression amendment, it could alsa a@& jurisdiction as to the crime of aggression by
filing an “opt out” declaration (discussed belowjlany States Parties view the ability to avoid aggion
jurisdiction as too extensive.



to direct the political or military action of a $&' ’ Thus, the crime is solely a
“leadership crime.” Ordinary soldiers would nebercovered by the definition. This
understanding is further confirmed by the amendrteRome Statute Article 25, also
agreed on at the Review Conference, which woulertristo the article on individual
criminal responsibility a new paragrapbigstating: “In respect of the crime of
aggression, the provisions of this article shatilgnly to persons in a position
effectively to exercise control over or to dirdué tpolitical or military action of a Staté.”

IS IT ANEW IDEA TO PROSECUTE THE CRIME OF AGGRESSI ON?
No. Both the International Military Tribunal at Nu remberg and the International
Military Tribunal for the Far East (Tokyo) prosecut ed the crime of aggressiofithe
U.S. having playing a leading role in the work oftb Tribunals. The Judgment of the
International Military Tribunal at Nuremberg de$&s aggression as “the supreme
international crime”:
The charges in the Indictment that the defendafdengd and waged
aggressive wars are charges of the utmost grawgar is essentially an
evil thing. Its consequences are not confinedhi® lbelligerent states
alone, but affect the whole world.
To initiate a war of aggression, therefore, is paty an international
crime; it isthe supreme international crinaéffering only from other war
crimes in that it contains within itself the accuatad evil of the whol&®
While aggressive use of force is prohibited undeiche 2(4) of the U.N. Charter, that
prohibition has not fully prevented recourse tohstozce. Prosecuting the crime of
aggression is intended to reinforce this prohihbitio

WHAT DOES THE DEFINITION CONTAIN? THAT IS, WHAT IN DIVIDUAL
BEHAVIOR CONSTITUTES THE CRIME OF AGGRESSION?
The definition of the crime of aggression ultimgtatiopted at the Review Conference,
which will be located in a new Articleb& to the Rome Statute, provides:
1. For the purpose of this Statute, “crime of aggi@” meanghe planning,
preparation, initiation or execution, by a person in a position effectively to
exercise control over or to direct the politicalnaititary action of a Statef an
act of aggression which, by its character, gravitand scale, constitutes a
manifest violation of the Charter of the United Nation$’

" Resolution RC/Res.6, advance version, 28 June, 28100, Annex |, Bis,para. 1.

8 Resolution RC/Res.6, advance version, 28 June, 2@8t00, Annex |, para 5.

° The Nuremberg (London) Charter defines “crimesrmjgeace” as “planning, preparation, initiation o
waging of a war of aggression, or a war in violatdd international treaties, agreements or assesgrar
participation in a common plan or conspiracy far #tcomplishment of any of the foregoing.” Chaater
the International Military Tribunal, Art. 6(a)See als&Charter of the International Military Tribunal ftre
Far East (Tokyo), Art. 5(a) (similar, adding thia¢ twar could be declared or undeclarseég alsaControl
Council Law No. 10, Punishment of Persons GuiltyM#r Crimes, Crimes Against Peace and Against
Humanity, 20 December 1945, 3 Official Gazette @arCouncil for Germany 50-55 (1946), art. Il (D)(a
1% Trial of the Major War Criminals before the Intational Military Tribunal, Nuremberg, 14 October
1945 - 1 October 1946 (1947-1949), Vol. XXII Intational Military Tribunal 427 (1948), at
www.loc.gov/rr/frd/Military_Law/NT_major-war-crimials.html (emphasis added).

1 U.N. Charter, art. 2(4).

12 Resolution RC/Res.6, advance version, 28 June, 2ABt00, Annex |, Bis, para. 1 (emphasis added).



WHY IS A “MANIFEST VIOLATION” OF THE U.N. CHARTER R EQUIRED?
The crime of aggression will only apply when aest@tt of aggression by “its character,
gravity and scale, constitutasnanifest violatiorof the Charter of the United Nations’”
Thus, to determine what is a “manifest” violatiome must assess the state act’s
“character, gravity and scal&® This requirement is intended to exclude “boraerli
cases™ or those “falling within a grey ared®

WOULD SMALL-SCALE INCURSIONS OR HUMANITARIAN

INTERVENTION BE COVERED?

No. As noted above, the definition excludes “bordertiases” or those “falling within a
grey area.” By excluding factually “borderline eag it would exclude any minimal
border incursions that do not meet the requiredvigy” or “scale” to constitute a
“manifest” Charter violatiort! It would also exclude legal “borderline casesiaftis,
debatable cases, where a state’s act due to isdcter” does not constitute a “manifest”
Charter violation). The latter means that humaiaiteintervention is not coveréed.
Additionally, Security Council authorized humanigar intervention would always be
clearly excluded, as would humanitarian intervemtiwat fits under Article 51’s
authorization of collective self-defence. The esthn of “grey area” cases is very much
in line with the Rome Statute’s preamble, which es&lear that the ICC is intended to
prosecute only the most serious crirfes.

13 Resolution RC/Res.6, advance version, 28 June, 2A@Bt00, Annex |, Bis, para. 1 (emphasis added).

14 An understanding, proposed by the U.S. at thed®e@onference, and adopted, makes clear that all
three factors would need to be considerBdeResolution RC/Res.6, advance version, 28 June,2010
18:00, Annex lll, para. 7 (“It is understood thatdstablishing whether an act of aggression comssita
manifest violation of the Charter of the United ias, the three components of character, gravity an
scale must be sufficient to justify a ‘manifesttelenination. No one component can be significaugh

to satisfy the manifest standard by itself.”).

15 February 2009 SWGCA Meeting, The Princeton Process on the Crime of Aggressidaterials of

the Special Working Group on the Crime of Aggress2®03-2009edited by Stefan Barriga, Wolfgang
Danspeckgruber and Christian Wenaweser (hereinaftbe Princeton Proce®s p. 51, para. 13.

16 June 2008 SWGCA Meeting, Tthe Princeton Procesg. 87, para. 68.

Y Thus, for example, “the requirement that the ottaragravity and scale of an act of aggressionuarno

to a manifest violation of the Charter would endtaa a minor border skirmish would not be a mdtter

the Court to take up.” Stefan Barriga,Tihe Princeton Process. 8.

18 Excluding legally debatable cases means that hitanim intervention is not coveredeeClaus Kré
(German delegation), ‘Time for Decision: Some Tdpuis on the Immediate Future of the Crime of
Aggression: A Reply to Andreas PaulugQ Eur. J. of Int’l L.1129, p. 1140. See alsoElizabeth
Wilmshurst (UK delegation), in R. Cryer, H. FrimaB, Robinson, and E. Wilmshurst (eds\h
Introduction to International Criminal Law and Predure (2" ed., 2010), pp. 326, 32Fhumanitarian
intervention” is a grey area). Additional provis@in the Rome Statute that protect against brghgin
legally borderline cases include: (i) Article 3X3exclusion of criminal responsibility if conducs
permissible under applicable law; (ii) Article 21rsclusion of principles and rules of internatiote; (iii)
the requirement of proof beyond a reasonable dautt, (iv) the principlen dubio pro reo(a defendant
may not be convicted when doubts about guilt renaiSee Jennifer Trahan, ‘The Rome Statute’s
Amendment on the Crime of Aggression: Negotiatiahthe Kampala Review Conferenceternational
Criminal Law Rev11 (2011) 49-104, n. 43.

19 SeeRome Statute, preamble (“[a]ffirming that the mestious crimes of concern to the international
community as a whole must not go unpunished . . .")



CAN THE CRIME OF AGGRESSION OCCUR ABSENT A STATE AC T OF
AGGRESSION?

No. The next paragraph of the definitime€Appendix A hereto) defines the state’s “act
of aggression,” which is also a necessary requinémiénlike other ICC crimes, it is
impossible for an individual acting alone, abseatesaction, to commit the crime of
aggressiors°

IS ONLY A WAR OF AGGRESSION COVERED BY THE DEFINITI ON?

No. Criminalizing only a full-scale “war” had beeneprously debated and rejected;
states wanted to cover uses of force that felltsbfdull-scale wa* Thus, the definition
defines a state “act of aggression” as follows:

2. For the purpose of paragraph 1, “act of aggne$sneans the use

of armed force by a State against the sovereigatyitorial integrity or

political independence of another State, or in aotjer manner
inconsistent with the Charter of the United Natiodsy of the following
acts, regardless of a declaration of war, shaladoordance with United

Nations General Assembly resolution 3314 (XXIX)1df December 1974,

gualify as an act of aggression:

a) The invasion or attack by the armed forces of a State of the
territory of another State, or any military occupaj however
temporary, resulting from such invasion or attack, any
annexation by the use of force of the territoryaabther State or
part thereof;

b) Bombardment by the armed forces of a State against the deyrit
of another State or the use of any weapons by te@ &gainst the
territory of another State;

C) The blockade of the ports or coasts of a State by the armezkfor
of another State;

d) An attack by the armed forcesof a State on the land, sea or air
forces, or marine and air fleets of another State;

e) The use of armed forcesof one State which are within the
territory of another State with the agreement efrceiving State,
in contravention of the conditions provided fortie agreement or

20 While it is possible to imagine an individual agfialone might engage in “planning,” “preparati@n”
“initiation” of an act of aggression, the Amendnmemd the Elements of Crimes suggest that an act of
aggression—that is, the act by the state—must@isar. SeeResolution RC/Res.6, advance version, 28
June 2010, 18:00, Annex I, element 3 (“The achgdression . . . was committed.”). Given thateaupt”

is contained in Rome Statute Article 25, and wiply to the crime of aggression, one way to redenci
having “attempt” as a form of individual criminadsponsibility, with the need for an act of aggresss as
follows: “attempts” at “planning,” “preparation,*initiation” or “execution” would be covered, btltere
would still need to be a state act of aggressiopfioposes of articletfis. Indeed, if an individual engaged
in planning, preparation, initiation or executidnyt no state act of aggression resulted, that weakm
unlikely to meet the gravity threshold necessaryRome Statute crimesSeeRome Statute, preamble
(“[a]ffirming that the most serious crimes of contéo the international community as a whole mustgo
unpunished . . .").

2 SeeJune 2006 SWGCA Meeting, paras. 21-24fwe Princeton Procesp. 144 (reflecting the issue
being debated).



any extension of their presence in such territogydnd the
termination of the agreement;

f) The action of a State @lowing its territory , which it has placed
at the disposal of another State,be usedby that other Stattor
perpetrating an act of aggressioragainst a third State;

0) Thesending by or on behalf of a State of armed bandgroups,
irregulars _or_mercenaries which carry out acts of armed force
against another State of such gravity as to amiautite acts listed
above, or its substantial involvement ther&in.

WOULD ALL LISTED ACTS CONSTITUTE THE “CRIME OF AGGR ESSION?”
No. The definition of the “act of aggression” (quotdabae) includes a list of acts from
General Assembly resolution 3314, each of whicHityuas an “act of aggression.” To
constitute the “crime of aggression,” the act natidit by “its character, gravity and scale,
[need to] constitute[] a manifest violation of @aarter of the United Nations.” So, as
defined, not every blockade, bombardment or atfiatdéd would necessarily constitute
the crimeof aggression, but only the most egregious sitaati This concept is also
consistent with the Rome Statute’s preamble, whekes clear that the ICC is intended
to prosecute only the most serious crirffesnd with one of the “understandings”—
proposed by the U.S.—also adopted at the RevievieGamce*

WILL THE DEFINITION IMPACT SECURITY COUNCIL DETERMI  NATIONS
AS TO AGGRESSION?

No. Article 39 of the U.N. Charter states that “[t|hecBrity Council shall determine the
existence of any threat to the peace, breach giehee, oact of aggression. . " for
purposes of determining whether to authorize aatiwher Chapter VII. States Parties to
the Rome Statute do not have the competence tihéeBecurity Council how to apply
these provisions. The Security Council’'s power eatas from the U.N. Charter, and is
unaffected by Rome Statute amendments.

IS THE LIST OF ACTS OF AGGRESSION A COMPLETE LIST?

Pursuant to paragraph 2, “[a]ny of the followingsac. . shall, in accordance with United
Nations General Assembly resolution 3314 . . .ifpak an act of aggressiof” That
language arguably leaves open the possibilityatiegr acts might be covered, thereby
potentially allowing for new forms of aggressivatstaction (although they too would
need to meet the qualifier of a “manifest” violatiof the Charter to constitute the crime
of aggressionj’ There was much debate in negotiations held poigtampala as to

22 Resolution RC/Res.6, advance version, 28 June, 2800, Annex |, Bis, para. 2 (emphasis added).

% SeeRome Statute, preamble (“[a]ffirming that the msstious crimes of concern to the international
community as a whole must not go unpunished . . .")

% Resolution RC/Res.6, advance version, 28 June, 2800, Annex llI, para. 6 (“aggression is the mos
serious and dangerous form of the illegal use afdo . .”). For discussion of the U.S. propoaal] the
understanding ultimately adopted at the Review €a@rfce, see Trahasypranote 18, Part 2.4.

% U.N. Charter, Art. 39 (emphasis added)

% Resolution RC/Res.6, advance version, 28 June, 2800, Annex |, Bis, para. 2.

%" SeeRoger S. Clark, ‘Amendments to the Rome Statute@finternational Criminal Court Considered at
the first Review Conference on the Court, KampalaMay — 11 June 2010,’ @éttingen J of Int’l L689,



whether the list of acts from resolution 3314 sddue a “closed” or “open’” list.
Ultimately, it was resolved to consider it a “seopien” or “semi-closed” li$f in that the
list is not closed, but any other act would neeth&et the other qualifiers in the
definition, which effectively “closes” the list.

WILL THE SECURITY COUNCIL BE ABLE TO REFER AGGRESSI ON CASES
TO THE ICC OR DEFER PENDING CASES? Yes. The jurisdictional regime
adopted in Kampala (reflected in new ArticlebiEmland 1%er—set forth in Appendixes
B-C heretoY?’ permits the Security Council, pursuant to Artitfer, to refer situations,
including cases of suspected aggression, to the 0@t is also the case with respect to
the other Rome Statute crimes (genocide, war crandscrimes against humanity).

The Security Council will also be able to defer @ggion cases if necessary, using its
authority under Chapter VIl of the U.N. Charterjsalso the case with the other Rome
Statute crimes!

COULD AGGRESSION CASES START IN ANY WAY OTHER THAN

SECURITY COUNCIL REFERRAL?

Yes. Under the definition agreed upon, the other virgy aiggression cases could
commence, pursuant to Articleldi§, would be as follows. If there is a State Party
referral or the Prosecutor agoprio motu(on his own motion) and the Prosecutor
concludes there is a reasonable basis to proceeat, $he would first ascertain whether
the Security Council has made a determination afcirf aggressioft. If the Security
Council has made such a determination, the Prosiecatild proceedsgeabove). But,
if, six months after notification, the Security Gmil has made no such determination,
thenthe Pre-Trial Division could authorize the commencment of an investigation
assuming there otherwise is appropriate jurisdicg@ebelow)> The ICC's Pre-Trial
Division would consist of an expanded Pre-Trial @bar of not less than six judges.

WHY ARE THERE TWO DIFFERENT “FILTER” MECHANISMS BY  WHICH
INVESTIGATIONS COULD COMMENCE—EITHER THE SECURITY

COUNCIL OR THE ICC PRE-TRIAL DIVISION?

At the Review Conference, and in negotiations Ibefpre, stark differences of opinion
emerged as to how jurisdiction should be exercasetd the crime of aggression.

Some states argued that only the Security Couhoillgl be able to refer aggression
cases, relying upon Article 39 of the U.N. Chavtéaich states that “[tlhe Security
Council shall determine the existence of any thte#he peace, breach of the peace, or

696 (2010) (“The list of ‘acts’ in Articlelds (2), taken verbatim from Resolution 3314, may bersp
ended to the extent that it does not say thaitheracts can amount to aggression [but additional acts
would need to be interpreted narrowly and satiséthreshold clause].”).

28 Stefan Barriga, ifThe Princeton Processg. 11.

29 Resolution RC/Res.6, advance version, 28 June, 2800, Annex |, 1Bis & 15ter.

%0 SeeRome Statute, art. 13.

31 SeeRome Statute, art. 16.

32 Resolution RC/Res.6, advance version, 28 June, 2@00, Annex |, 1Bis, para. 6.

% Resolution RC/Res.6, advance version, 28 June, @800, Annex |, 1bis, para. 8.



act of aggression. . ,** as well as Article 5(2) of Rome Statute, whicttesiahat any
provision defining the crime of aggression andisgtbut conditions under which the
Court shall exercise jurisdiction “shall be consigtwith the relevant provisions of the
Charter of the United Nationg™

Other states that maintained that the Security €ibahould not have such a role, or not
such an exclusive role, generally argued that kel speaks of a primary but not
exclusive role of the Security Council and/or tAdicle 39 is used for the Security
Council to determine whether Chapter VII actionswsti be undertaken, not for purposes
of applying international criminal law. These staargued that to give a political body
such control over the Court would undermine itepehdence as a judicial institution
and could make aggression prosecutions look paligicand not judicially, motivated.
Moreover, there was a concern that the historelalctance of the Security Council to
determine when acts of aggression have occurrdd pawalyze the Court and
undermine its effectiveness. States that suppoiéediving the Security Council a role,
or not an exclusive role, saw another possibibtp¢ the ICC authorizing cases itself (an
“internal filter”).

The agreement reached at the Review Conferendzestlboth methods. This represents
a compromise designed to at least partially sabsty sides in the debate. The role of
the Security Council is preserved, as it will beegi first option to act, for an initial six
month period® Yet, thereafter, the ICC will also be able to, amdependently, if
authorized by the Pre-Trial Division (acting adifiér”) after State Party goroprio
motureferral (which would be the “trigger”), assumipgisdiction also exists’

WILL DETERMINATIONS BY THE GENERAL ASSEMBLY OR

INTERNATIONAL COURT OF JUSTICE OF ACTS OF AGGRESSIO N PLAY A
ROLE?

Not directly. During earlier negotiations, it had been proposed &lternatives to

having the Security Council make a determinatioarofct of aggression, or the ICC act
as it own judicial “filter,” would be to involve thGeneral Assembly or International
Court of Justice (“ICJ”). Neither such method wi#tenately adopted; hence, the
determination of an act of aggression by eitherydwas not become an alternative
jurisdictional condition. (The ICJ might, in theuwrse of an advisory or contentious case,
make a determination of an act of aggression, ghtnthie General Assembly in a
resolution, but neither such determination woulthatize commencement of an ICC
investigation.J®

34 U.N. Charter, Art. 39 (emphasis added)

% Rome Statute, Art. 5(2)

% Resolution RC/Res.6, advance version, 28 June, 2@00, Annex |, 1Bis, para. 8.

37 Resolution RC/Res.6, advance version, 28 June, 2800, Annex |, 1Bis.

3 An ICC investigation could follow in either sitim, but it would first require either Security Guail
referral, or State Party referral proprio motuaction followed by Pre-Trial Division authorizatio



COULD A STATE PARTY THAT HAS RATIFIED THE AGGRESSIO N

AMENDMENT OPT OUT OF ICC JURISDICTION AS TO THE CRI ME OF

AGGRESSION?

Yes. Under the jurisdictional regime agreed upon, StRasies would be able to “opt

out” of aggression jurisdiction by lodging a deak#wn with the ICC Registrar. The text

of Article 15is states:
4. The Court may, in accordance with article 12exercise
jurisdiction over a crime of aggression, arising from an aadggression
committed by a State Partynless that State Party has previously
declared that it does not accept such jurisdictionby lodging a
declaration with the Registrar. The withdrawal of such a declaration
may be effected at any time and shall be considbyethe State Party
within three yearg’

WHAT AMENDMENT PROCEDURE WAS AGREED ON TO
ACCOMPLISH THE AMENDMENT? The amendment was “adopted” at the
Review Conference. There were two possible methbds could have been
utilized for the amendment to enter into force—Rao8tatute Article 121(4) or
Article 121(5). Under Article 121(4), once sevaghkehs of States Parties ratify
an amendment, the amendment enters into force eaetlyereafter for all States
Parties to the Rome Statffte-including the one-eighths not ratifying. Under
Article 121(5)—which was utilized’—the amendment only enters into force for
those States Parties that accept or ratify it, ye& after their acceptance or
ratification? However, in this case, exercise of jurisdictiom the aggression
amendment will be delayed—requiring a further vatel 30 ratificationssge
above); thus, as to the first 29 states that ratifyaccept the aggression
amendment, that will only cause the amendment terento force for those
states, but jurisdiction will not yet be able taraoence.

COULD THE ICC EXERCISE JURISDICTION OVER A STATE PA RTY THAT
HAS NOT RATIFIED THE AGGRESSION AMENDMENT?

Potentially. Rome Statute Article 5(2) mandated States Pdaudidetermine the
conditions for the exercise of jurisdiction vis-&-the crime of aggressidiwhich
occurred at the Review Conference. At the Revienf€ence, an “opt out”
methodology was adopted, whereby States partidd topt out” of aggression
jurisdiction Eeeabove). In the Review Conference Resolution, R6tagéute Article
12(1) was also invoked, which provides that St®&sies have already accepted
jurisdiction over the crime of aggressithThe implication of this is that after the first
30 ratification and the activation vote are achiée\al Rome Statute States Parties could
be covered by jurisdiction (for cases triggeredSitate Party referral groprio motu

%9 Resolution RC/Res.6, advance version, 28 June, 2800, Annex |, 1Bis, para. 4 (emphasis added).
‘0 Rome Statute, Art. 121(4).

1 SeeResolution RC/Res.6, advance version, 28 June A®t00, para. 1.

“2 Rome Statute, Art. 121(5).

3 SeeRome Statute, Art. 5(2).

*4 SeeRome Statute, Art. 12.



initiation) unless the State Party exercises aroaptieclaration. (Any state, of course,
could be covered if there is a Security Counciénefl.) Alternative formulations have
been suggested that at least the victim State Rarsy have ratified the amendment;
others suggest that neither the aggressor notvistate Party would have to have
ratified the amendment.

Another construction, however, is also being offerdthough it does not appear to have
been what was agreed upon at the Review Conferértoe second sentence of Rome
Statute Article 121(5) states: “In respect of at&Party which has not accepted the
amendment, the Court shall not exercise its juctgzh regarding a crime covered by the
amendment when committed by that State Party’®nals or on its territory®® Thus,
under this argument, the plain meaning of this legg is that the ICC may only exercise
jurisdiction—once jurisdiction commences—over a&tarty that has ratified or
accepted the amendment (that is, at least iftitds‘aggressor” staté.

This alternative construction, however, does nosater that Article 121(5)’s second
sentence covers the exercise of jurisdiction. damsto Article 5(2), States Parties at the
Review Conference were authorized to establishitdond for the exercise of

jurisdiction over the crime of aggression, whichamiethat they could adopt a
construction that did not endorse a literal readih$j21(5)’s second sentence and instead
took full account of article 12(1). This appeardave been what was done.

DID THE U.S. TAKE PART IN THE YEARS OF NEGOTIATIONS ON THE
CRIME OF AGGRESSION PRECEEDING THE REVIEW CONFERENC E?

No. Prior to the Review Conference, there were appratety 10 years of negotiations
regarding the crime of aggression, almost nonelothvthe U.S. attended. From 1999-
2002, there were various “Preparatory Commissioeétimgs covering the crime of
aggressiort! Thereafter, the Assembly of States Parties (“A%R8ated a Special
Working Group on the Crime of Aggression (“the Spk@orking Group”), which met
from 2003-2009° The United States did not attend the meetinge®Special Working
Group, although they were open to Non-States Rartiéith the change to the
administration of President Obama, the U.S. begatteénd the negotiations,
commencing with the Eighth Assembly of States Bamneeting in November 2009.

> Rome Statute, Art. 121(5).

4% A strict reading would also suggest that the wmicstate should have ratified as well. States &sarti
however, had focussed much more discussion on wh#th aggressor state would need to conseae
Trahan supranote 18, Part 1.3.1 (discussing voting at the ReslEighth Session of the Assembly of
States Parties, where States Parties were askedetdor certain options, with two alternativesrggi
whether the aggressor state or victim state woale:hio have accepted the amendment; there wastao vo
taken whethebothwould have to do so).

*"The Preparatory Commission was charged with vanerk, including “proposals for a provision on
aggression.”Seerinal Act of the United Nations Diplomatic Confecenof Plenipotentiaries on the
Establishment of an International Criminal Coudnd at Rome on 17 July 1998, U.N. Doc.
A/CONF.183/10, Annex |, Resolution F.

8 The work of the Special Working Group has beeemsively chronicled in the recent bobke
Princeton Processote 15supra
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WERE THERE ADVERSE CONSEQUENCES OF THE U.S. NOT ATTENDING
THE EARLIER NEGOTIATIONS?

Yes. One adverse consequence of entering the negasdtte, was that agreement on
the definition and elements of the crime (also agd@t the Review Conferent&yvere
basically already concluded when the U.S. joinednégotiations. Thus, the U.S. had
limited ability to weigh in on those issues. Byntrast, the issues of the conditions for
the exercise of jurisdiction and the amendmentgutace were much more undecided
when the U.S. joined negotiations; consequently Uts. was much more able to
participate in those negotiations.

DOES THE CONCLUSION OF A CRIME OF AGGRESSION MEAN T HE U.S.
HAS REASON TO REVERSE ITS CONSTRUCTIVE ENGAGEMENT W ITH

THE ICC? No, not at all. The U.S. delegation clearly went to the Reviemi@mence
not wanting any definition of aggression agreedrup@/hile they did not achieve that,
the delegation did obtain something of tremendalges as perceived by the U.S.
negotiating team: a robust exemption for the mati® of Non-States Parties from
aggression prosecutionSgeabove.) Regardless of one’s views as to whetteUtS.
should need such an exemption and the optics ahgavsisted upon it, the outcome of
the Review Conference provides no reason for ti& td.turn its back on the ICC. The
U.S. stands well-poised to continue on its coufgmositive and constructive engagement
with the Court®

-- Jennifer Trahan

Chair, American Branch, International Law Assoaafi
ICC Committee

Assistant Professor of Global Affairs, N.Y.U.

jennifer.trahan@att.net

9 SeeResolution RC/Res.6, advance version, 28 June A@t00, Annex Il. (The elements of the crime
of aggression are set forth in Appendix D hereto.)

0 See, e.g“U.S. Engagement With The International Crimi@alurt and The Outcome Of The Recently
Concluded Review Conference,” Special Press BigdfiynHarold H. Kohn and Stephen J. Rapp,
Washington D.C., June 15, 2010, at www.state.geeiéds _releases/remarks/143178.htm [last viewed
11/28/10] (characterizing the change in relatiopstiithe US vis-a-vis the ICC from one of “hostjlit
under the past administration to a current ongositive engagement”).
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APPENDIX A

The definition of the crime of aggression agreedruat the Review Conference is as
follows:

Article 8 bis
Crime of aggression

1. For the purpose of this Statute, “crime of aggi@n” means the planning,
preparation, initiation or execution, by a personai position effectively to exercise
control over or to direct the political or militagction of a State, of an act of aggression
which, by its character, gravity and scale, contit a manifest violation of the Charter
of the United Nations.

2. For the purpose of paragraph 1, “act of aggresSsineans the use of armed
force by a State against the sovereignty, teratantegrity or political independence of
another State, or in any other manner inconsistihtthe Charter of the United Nations.
Any of the following acts, regardless of a declamatof war, shall, in accordance with
United Nations General Assembly resolution 3314 IXpof 14 December 1974, qualify
as an act of aggression:

h) The invasion or attack by the armed forces of aeStathe territory of another
State, or any military occupation, however tempgraesulting from such
invasion or attack, or any annexation by the usdoafe of the territory of
another State or part thereof;

i) Bombardment by the armed forces of a State ag#imesterritory of another
State or the use of any weapons by a State aghanstrritory of another State;

) The blockade of the ports or coasts of a Statehbyarmed forces of another
State;

k) An attack by the armed forces of a State on thd,laea or air forces, or marine

and air fleets of another State;

)] The use of armed forces of one State which areimwttie territory of another
State with the agreement of the receiving State,camtravention of the
conditions provided for in the agreement or anyeesion of their presence in
such territory beyond the termination of the agreetn

m) The action of a State in allowing its territory, iain it has placed at the disposal
of another State, to be used by that other Statep&wpetrating an act of
aggression against a third State;

n) The sending by or on behalf of a State of armedd®agroups, irregulars or
mercenaries, which carry out acts of armed forcEresy another State of such
gravity as to amount to the acts listed above,t®rsubstantial involvement
therein>*

5! Resolution RC/Res.6, advance version, 28 June 2@t00, Annex |.
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APPENDIX B

The following provision covering exercise of jurisiibn based on State Party referral or
proprio motuaction was also agreed upon:

Article 15 bis
Exercise of jurisdiction over the crime of aggressin
(State referral, proprio motu)

1. The Court may exercise jurisdiction over theneriof aggression in accordance
with article 13, paragraphs (a) and (c), subjet¢h&oprovisions of this article.

2. The Court may exercise jurisdiction only wittspect to crimes of aggression
committed one year after the ratification or acaape of the amendments by thirty
States Parties.

3. The Court shall exercise jurisdiction over thiene of aggression in accordance
with this article, subject to a decision to be takdter 1 January 2017 by the same
majority of States Parties as is required for ttheption of an amendment to the Statute;

4, The Court may, in accordance with article M&reise jurisdiction over a crime
of aggression, arising from an act of aggressianmiited by a State Party, unless that
State Party has previously declared that it doésocept such jurisdiction by lodging a
declaration with the Registrar. The withdrawal o€ls a declaration may be effected at
any time and shall be considered by the State Ratiyn three years.

5. In respect of a State that is not a party i® $atute, the Court shall not exercise
its jurisdiction over the crime of aggression wleemmitted by that State’s nationals or
on its territory.

6. Where the Prosecutor concludes that theraéasonable basis to proceed with
an investigation in respect of a crime of aggresshe or she shall first ascertain whether
the Security Council has made a determination odicirof aggression committed by the
State concerned. The Prosecutor shall notify treeeSary-General of the United Nations
of the situation before the Court, including ankgvant information and documents.

7. Where the Security Council has made such ardetation, the Prosecutor may
proceed with the investigation in respect of a erishaggression.

8. Where no such determination is made within mignths after the date of
notification, the Prosecutor may proceed with tmeestigation in respect of a crime of
aggression, provided that the Pre-Trial Divisios hathorized the commencement of the
investigation in respect of a crime of aggressionaccordance with the procedure
contained in article 15, and the Security Couna# hot decided otherwise in accordance
with article 16.

9. A determination of an act of aggression by aganroutside the Court shall be
without prejudice to the Court’s own findings undes Statute.

10. This article is without prejudice to the prowiss relating to the exercise of
jurisdiction with respect to other crimes refertedn article 532

52 Resolution RC/Res.6, advance version, 28 June, 2&00, Annex |.
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APPENDIX C

The following provision covering exercise of juristibn based on a Security Council
referral was also agreed upon:

Article 15 ter
Exercise of jurisdiction over the crime of aggressin
(Security Council referral)

1. The Court may exercise jurisdiction over theneriof aggression in accordance
with article 13, paragraph (b), subject to the Bimns of this article.

2. The Court may exercise jurisdiction only wittspect to crimes of aggression
committed one year after the ratification or acaape of the amendments by thirty
States Parties.

3. The Court shall exercise jurisdiction over thiene of aggression in accordance
with this article, subject to a decision to be takdter 1 January 2017 by the same
majority of States Parties as is required for ttheption of an amendment to the Statute;

4. A determination of an act of aggression by aganroutside the Court shall be
without prejudice to the Court’s own findings undeis Statute.

5. This article is without prejudice to the prowviss relating to the exercise of
jurisdiction with respect to other crimes refertedn article 5>

53 Resolution RC/Res.6, advance version, 28 June, 2&00, Annex |.
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APPENDIX D

The following elements of the crime of aggressi@renalso agreed upon:

1. The perpetrator planned, prepared, initiated ocebesl an act of aggression.

2. The perpetrator was a person in a position effeltito exercise control over or
to direct the political or military action of thetaé®e which committed the act of
aggression.*

3. The act of aggression — the use of armed force b$tate against the
sovereignty, territorial integrity or political iegpendence of another State, or in any other
manner inconsistent with the Charter of the Uniiadions — was committed.

4, The perpetrator was aware of the factual circuntgtsuthat established that such
a use of armed force was inconsistent with the €haf the United Nations.

5. The act of aggression, by its character, gravity seale, constituted a manifest
violation of the Charter of the United Nations.

6. The perpetrator was aware of the factual circuncetarthat established such a
manifest violation of the Charter of the United iWas>*

* “With respect to an act of aggression, morentbae person may be in a position that meets these
criteria.”

54 Resolution RC/Res.6, advance version, 28 June, 2800, Annex II.
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