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1.
The International Human Rights Committee of the International Law Association
(American Branch) (“ABILA”) is dedicated to the dissemination of information and exchange of
scholarly ideas relating to the status and development of international human rights law. ABILA
was established in 1922 as the national branch for the United States of America of the International
Law Association (“ILA”), which now has forty-five national and regional branches. The ILA, a
nongovernmental organization headquartered in London and founded in 1873, has as its purpose
the restatement and development of international law. The ILA has consultative status in the
United Nations. This submission is on behalf of members of the ABILA International Human
Rights Committee, Task Force on Immigrant Human Rights and Women’s Rights. It does not
reflect the views of the International Law Association, ABILA, or any other institution with whom
the authors are affiliated.
2.
This report, prepared by the Subcommittee’s Task force on Immigrant Human Rights and
Women’s rights will address two areas of U.S. compliance with its international human rights law
obligations: (1) discrimination based on sex and gender, and (2) violations of the human rights of
refugees and migrants.
I.

Discrimination on the Basis of Sex and Gender
A. U.S. Human Rights Obligations Prohibiting Discrimination

3.
In the United States, discrimination by the federal or state governments on grounds of race,
sex, or religion is prohibited by the Equal Protection Clause and Due Process Clause of the
Constitution, as interpreted by the U.S. Supreme Court.5 However, the Court has long interpreted
these provisions generally to preclude a finding of discrimination unless the government had
discriminatory intent, or the pattern of discrimination was extreme. 6 In contrast, U.S. obligations
under international human rights law (IHRL) do not require discriminatory intent as a prerequisite
to finding a human rights violation. Article 1 of the Convention on the Elimination of All Forms
of Racial Discrimination (CERD), to which the United States is a party, defines prohibited racial
discrimination to mean any distinction having the “purpose or effect” of nullifying or impairing
human rights and freedoms. The Human Rights Committee has interpreted Article 26 of the
International Covenant on Civil and Political Rights (ICCPR), to which the United States is also a
party, to prohibit indirect discrimination as well, unless based on objective and reasonable grounds:
“[A] violation of article 26 can also result from the discriminatory effect of a rule or measure that
is neutral at face value or without intent to discriminate.” 7 Nor is a state excused from combatting
discrimination because the consequence is not, in its opinion, extreme. The United States is
obligated by IHRL to prohibit and punish any discrimination not justified as proportionate to a
legitimate government aim.
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4.
In its 2010 and again in the 2015 UPR Review, the Council recommended that the United
States reform its definition of discrimination to comport with its treaty obligations, 8 but the United
States has adopted no complying measure. As long as U.S. law continues to tolerate government
measures causing significantly discriminatory effects on vulnerable or minority groups, including
women, it is not in compliance with its human rights law obligations.
Recommendation:
1.

B.

Adopt legislation providing for a right against public and private discrimination and
equal protection of the law in terms that parallel U.S. international commitments in
the ICCPR and CERD.

Transgender Discrimination

5.
In August 2019, the Trump Administration asked the Supreme Court to set a legal
precedent that would allow employers to fire employees because the employee is a transgender
individual. The case, R.G. & G.R. Harris Funeral Homes Inc. v. Equal Employment Opportunity
Commission, turns on Title VII of the 1964 Civil Rights Act, a federal employment
antidiscrimination law. The Department of Justice is arguing that Title VII does not prohibit
discrimination against transgender individuals, but only protects “biological sex.” In the case, the
owner of a funeral home fired a transgender woman working for his company. The employee sent
a letter to the owner that she would start wearing the female uniform and was then fired for refusing
to follow the company’s dress code. 9
6.
Transgender discrimination violates ICCPR articles 2, 3 and 26, both because it constitutes
discrimination on the basis of sex, and because gender is an “other status” as provided in those
articles. In addition, gender discrimination violates the customary international law prohibition on
gender discrimination and right to equal protection of the law, as set forth in articles 2 and 7 of the
UDHR.
7.
In its 2015 UPR Review, the Council recommended that the United States heighten efforts
to promote non-discrimination of any kind, including discrimination on the basis of sexual
orientation and gender identity, and urged the United States to promote progress in “lesbian, gay,
bisexual, transgender and intersex issues.”
Recommendations:
1.
2.

Adopt legislation providing for a right against public and private discrimination and
equal protection of the law in terms that parallel U.S. international commitments in
the ICCPR and CERD, including those protections on the basis of sex and gender.
Strengthen federal and state protections against discrimination against transgender
individuals.
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C.

Basic Reproductive Rights

8.
In 2017, the Trump Administration reinstated and released guidance on the Mexico City
Policy, more commonly known as the Global Gag Rule. 10 This policy bans from U.S. health
funding any organizations that provide counseling, referrals, services, or advocate for safe
abortion, even if these activities are conducted using their own money. 11 This restricts $8.8 billion
dollars in financial support. 12 The guidance allows deviation from this rule in very limited
circumstances, allowing these services and this information to be provided in the case of rape,
incest, and life-threatening pregnancy.13 It makes no allowance for the general health, or avoiding
pain and suffering, of the pregnant woman or girl.
9.
In addition, in 2019, the Trump administration released a final draft of a rule that makes
changes to the federal family planning program. The change means that organizations that provide
or refer patients for abortions are not eligible to receive Title X funding. 14 Title X funding provides
reproductive health services to millions of low income Americans. 15 Planned Parenthood, an
organization serving about 40% of Title X recipients who receive services including contraception
and STD screenings, decided to withdraw from Title X rather than comply with the new rules. 16
Maine Family Planning also plans to withdraw from the program, potentially forcing as many as
15 clinics to close in a largely rural state. 17
10.
In the first half of 2019 several U.S. states began discussing and passing restrictive abortion
laws as well. Some, such as the one passed in Alabama on 15 May 2019, make no exceptions for
rape or incest, for ectopic pregnancies, or for procedures to remove a dead fetus from the womb.18
11.
These new laws violate the right to life protected by ICCPR article 6, because they threaten
the physical and mental health of pregnant women and girls. The UN Human Rights Committee
has recently made clear that meaningful access to abortion is a human right under the heading of
article 6:
States parties must provide safe, legal and effective access to abortion where the
life and health of the pregnant woman or girl is at risk, or where carrying a
pregnancy to term would cause the pregnant woman or girl substantial pain or
suffering, most notably where the pregnancy is the result of rape or incest or is not
viable. In addition, States parties may not regulate pregnancy or abortion in all
other cases in a manner that runs contrary to their duty to ensure that women and
girls do not have to undertake unsafe abortions, and they should revise their
abortion laws accordingly.19
12.
Because the United States is bound by the ICCPR, its restrictions on and impediments to
access to abortion (both at home and in its provision of international aid) violate its international
human rights obligations. Recognizing this, in both its 2010 and 2015 UPR Review, the Council
recommended that the United States allow foreign assistance to be used to support safe abortion
services, where legal in the host country.
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Recommendations:
1.
2.
3.
II.

Withdraw the Mexico City Policy and remove the blanket restrictions on the
provision of humanitarian aid to organizations that provide counseling, referrals, or
direct reproductive health care services to women seeking to terminate pregnancies.
Reinstate Title X funding for organizations within the United States that provide or
refer patients for abortions.
Ensure compliance with Article 6 of the ICCPR at both the federal and state level.

Immigrant and Refugee Rights
A. U.S. Human Rights Obligations Protecting Refugees and Migrants

13. The United States is party to several international human rights treaties that establish its
obligations to refugees and asylum-seekers. The most significant of these commitments are found
in the 1951 Convention Relating to the Status of Refugees (“Refugee Convention”), 20 by which
the United States became bound when it acceded to the 1967 Protocol Relating to the Status of
Refugees.21 The United States incorporated many of the Convention’s provisions directly into
U.S. law with the passage of the Refugee Act of 1980.22 Article 31 of the Refugee Convention
provides that the signatory states “shall not impose penalties, on account of their illegal entry or
presence, on refugees who, coming directly from a territory where their life or freedom was
threatened . . . enter or are present in their territory without authorization” if they “present
themselves without delay to the authorities and show good cause for their illegal entry or
presence.”23 The U.S. Immigration and Nationality Act incorporates this standard by providing
that: “Any alien who is physically present in the United States or who arrives in the United States
(whether or not at a designated port of arrival . . .), irrespective of such alien’s status, may apply
for asylum.”24 Article 33 of the Refugee Convention codifies the principle of non-refoulement
(non-expulsion) by prohibiting states parties from removing an asylum-seeker “in any manner
whatsoever to the frontiers of territories where his life or freedom would be threatened on account
of his race, religion, nationality, membership of a particular social group or political opinion.” 25
The U.S. Immigration and Nationality Act incorporates this standard by assuring that when
individuals qualify for asylum on any of these enumerated grounds the government may not
“remove or return the alien to the alien’s country of nationality or, in the case of a person having
no nationality, the country of the alien’s last habitual residence.” 26
14. In addition to the Refugee Convention, the United States is also a party to the United Nations
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(“CAT”). 27 Under the CAT, and its U.S. implementing legislation, 28 the U.S. is barred from
refoulement migrants who are at risk of being tortured.29 The U.S. also has specific obligations
under international law involving the treatment of migrant families, as set forth in the provisions
of the International Covenant on Civil and Political Rights (“ICCPR”), to which it is a party,
pertaining to the right to family life. 30 Under the ICCPR, forcible separation of minor children
from their parents or guardians without compelling justification constitutes unlawful interference
with family life.31 Additionally, the U.S. has obligations to safeguard the human rights of children
in accordance with the provisions of the UN Convention on the Rights of the Child (“CRC”). 32
4

The United States has signed, but has not yet ratified, the CRC. The terms of the Convention have,
however, become part of customary international law. As a signatory, the United States is
required, under customary international law, to refrain from acts that would defeat the object and
purpose of the treaty. Under Article 9(1) of the CRC, states must “ensure that a child shall not be
separated from his or her parents against their will, except when competent authorities subject to
judicial review determine, in accordance with applicable law and procedures, that such separation
is necessary for the best interests of the child.”33 Under Articles 20 and 22, as interpreted by the
Committee on the Rights of the Child, “a child who has adult relatives arriving with him or her or
already living in the country of asylum should be allowed to stay with them unless such action
would be contrary to the best interests of the child.”34
15. The United States also has obligations to protect the human rights of migrants pursuant to its
membership of the Organization of American States (“OAS”). The United States has signed, but
has not ratified the American Convention on Human Rights, and has declined to become a party
to numerous other OAS human rights treaties.35 Nonetheless, its membership in the in the OAS
signifies its acceptance of the provisions of the American Declaration on the Rights and Duties of
Man for all members of the OAS (“American Declaration”). 36 The American Declaration is
applicable to all OAS member states, and is the default instrument for those states that have not
yet become parties to the American Convention on Human Rights. In accordance with the
American Declaration, every person has the right to life, liberty, and personal security, 37 to enjoy
basic civil rights,38 and, under Article XXVII, the right “to seek and receive asylum in foreign
territory.” 39 The Declaration also contains protections for the right to family life, 40 specific
protections for pregnant and nursing mothers and children, 41 and protections against arbitrary
detention42 and unsanitary conditions of confinement. 43
16. The United States has failed to meet its international human rights treaty obligations and its
responsibilities under its own laws to asylum-seekers arriving at the Southwest Border. First, the
so-called “Migrant Protection Protocols” violate its most fundamental obligations under the
Refugee Convention, the CAT, and the American Declaration to allow eligible individuals to seek
asylum and to respect the principle of nonrefoulement. Second, the policy of family separation
violates the right to family life enshrined in the ICCPR and the American Declaration and
contravenes the best interests of the child, as set forth in the CRC. Third, and finally, the detention
of asylum seekers, including pregnant women, nursing mothers, and children violates the
provisions of the CRC, the CAT, and the American Declaration.
B. The Migrant Protection Protocols
17. The United States’ “Migrant Protection Protocols” and new asylum regulations violate the
terms of the Refugee Convention, the CAT, and the American Declaration by preventing eligible
individuals from seeking asylum, and returning them to locations where they are at risk of harm.
On 25 January 2019, the Trump Administration, in cooperation with the government of Mexico,
implemented the “Migrant Protection Protocols.” 44 Under this policy, migrants presenting
themselves at a port of entry to the United States to seek asylum are barred entry to the United
States and are instructed to remain in Mexico, with their names placed on a “waitlist” to await
processing.45 The U.S. government refers to this practice as “metering” or “queue management.” 46
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But, in practice, nongovernmental organizations (NGOs) working with asylum-seekers report that
“informal wait “list” systems have developed in border towns operated by Mexican government
officials, private citizens, NGOs or asylum seekers themselves.” 47 Those asylum-seekers who
eventually receive formal processing by the U.S. authorities, including an interview determining
whether they have a credible fear of future persecution that would warrant a grant of asylum, are
issued with a Notice to Appear for an immigration court hearing in the United States that will take
place at a future date and time, often months later, and are then returned to Mexico. NGOs
working with asylum-seekers report that U.S. government officials do not inquire into whether
asylum-seekers will be at risk while waiting in Mexico before returning them. 48 This restriction
on access to asylum forces asylum-seekers awaiting processing by the U.S. asylum system to live
in dangerous and unstable conditions in northern Mexico .49 The U.S. State Department currently
has travel warnings for Mexico’s northern border states,50 urging U.S. citizens not to travel to the
region or to reconsider traveling there, but it insists that vulnerable asylum-seekers remain there
pending the outcome of their proceedings.51 As a consequence, families with children, pregnant
women, persons with serious medical conditions and other vulnerable individuals are forced to
live in unstable camps or on the streets in northern Mexico while they await the eventual
adjudication of their asylum claims in the United States. 52 According to one NGO report, 99
percent of the crimes against migrants and asylum seekers waiting in limbo at Mexico’s northern
border are not investigated by the Mexican authorities.53 In this situation, many of the asylumseekers at the border are abandoning their attempts to seek asylum in the United States. Indeed,
so many migrants stranded at the border are relinquishing their attempts to enter the United States
that the U.S. and Mexico have, together with the International Organization for Migration,
extended Mexico’s assisted voluntary return program to asylum-seekers at the border. 54 However,
NGOs working with asylum-seekers at the border report that many returning to their country of
origin through this program are provided inadequate information about their legal options and the
impact of return to their countries of origin on their pending proceedings in U.S. immigration court,
so that these returns may not be fully voluntary and may lead to refoulement to danger. 55
According to human rights advocates working with asylum-seekers in both the U.S. and Mexico,
the Migrant Protection Protocols are effectively barring asylum-seekers from pursing their
claims, 56 in clear contravention of the Refugee Convention and the American Declaration.
According to the U.S. Department of Homeland Security, between 1 January 2019, and 1 August
2019, approximately 30,000 asylum-seekers have been returned to Mexico under the Migrant
Protection Protocols.57 A lawsuit challenging the legality of the Migrant Protection Protocols, and
seeking to prevent the return of asylum-seekers to Mexico, is currently pending before United
States District Court for the Northern District of California; 58 initial attempts to obtain a
preliminary injunction to halt the operation of the policy during the pendency of the suit were
unsuccessful.59
Recommendations:
1.

The United States should immediately end the Migrant Protection Protocol policy
and reinstate the standard practice of accepting applications for asylum made at
ports of entry on the Southern Border of the United States, in accordance with
international law.
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2.

Individuals seeking asylum in the United States should be granted a fair and full
hearing of their claims and should be allowed to remain in the United States during
the pendency of the adjudication of those claims.

C. New Limitations on Access to Asylum
18. In addition to the Migrant Protection Protocols serving as a functional barrier to asylum that
poses a grave risk of refoulement to danger, the Trump Administration has published two new
regulations designed to bar access to asylum for asylum seekers arriving at the Southwest Border.
First, on 9 November 2018 the Attorney General and the Secretary of Homeland Security
published a regulation denying asylum to any person who crossed the border outside of a
designated port of entry. 60 This regulation, which contravenes the U.S. Immigration and
Nationality Act, the Refugee Convention, and the American Declaration was declared to be
unlawful and the rule was vacated by the United States District Court for the District of Columbia
on 2 August 2019. 61 Second, on 16 July 2019, the Trump Administration issued a new rule
amending existing regulations governing asylum to bar consideration of applications for asylum
from individuals who arrived at the southern U.S. border after transiting through Mexico or other
countries that are parties to the Refugee Convention. 62 In addition to denying asylum this
regulation denies a credible fear of persecution interview to individuals who would be ineligible
for asylum under the regulation (those who transited another country prior to reaching the United
States) and instead limits them to a reasonable fear of persecution interview which subjects them
to a much higher burden of proof and standard in order to qualify for a hearing before an
immigration judge.63 A law suit challenging the legality of this regulation is currently pending
before United States District Court for the Northern District of California; 64 attempts by the
plaintiffs in the to prevent the rule going into effect nationwide during the pendency of the suit
were unsuccessful.65
Recommendations:
1.
2.

The United States should cease all attempts to introduce the proposed regulatory
change that would bar individuals who enter the country without inspection from
seeking asylum.
The United States should end all attempts to broker “safe third country” agreements
that would impermissibly limit access to asylum by individuals who transited
through other countries before arriving at the United States border.

D. Family Separation and the Human Rights of Children
19. Since 2018, the United States has also been pursuing a policy of separating immigrant children
from their parents and guardians upon their arrival at the Southwest border. This policy of family
separation violates the right to family life enshrined in the ICCPR and the American Declaration
and contravenes the best interests of the child, as set forth in the CRC. During the summer of
2018, the United States pursued a formal policy of “zero tolerance” toward migrants attempting to
cross the border at places other than ports of entry 66 Under the policy, all adults entering the
United States without inspection at the Southwest border would face criminal prosecution and, if
7

they were accompanied by a minor child, that child would be separated from the parent. 67
According to the U.S. government, over two thousand migrant children were separated from their
parents in accordance with this policy.68 On 26 June 2018, the United States District Court for the
Southern District of California granted a preliminary injunction to end, at least temporarily, the
practice of family separation.69 The preliminary injunction carved out an exception for families
where the adult caregiver had a criminal history (except for immigration violations). In a
memorandum filed in support of a motion to enforce the District Court’s preliminary injunction,
counsel for the separated families explained that, as a consequence of this ruling, from 28 June
2018 through 29 June 2019, more than 900 children, including babies and toddlers, were separated
from their family members based on criminal history or allegations of unfitness, and this pattern
and practice continues.70 According to the memorandum, criminal history used as a basis for
family separation includes minor offenses such as traffic violations, misdemeanor property
damage, and disorderly conduct, and incidents that took place many years ago. 71 The
memorandum further explains that “tender age” (i.e., very young) children have been left without
any parent and treated as unaccompanied minors, leading to their placement in large state
institutions.72 NGOs working with separated families report that even when children do ultimately
reunify with their family members it is often after a significant delay of six months or longer. 73
Once separated, families members confront extreme difficulties in initiating and maintaining
communication with their children. 74 Moreover, the NGOs claim that many separations result
from the discriminatory treatment of indigenous families, based on lack of language capacity in
indigenous languages and/or lack of familiarity with indigenous cultural practices. 75
20. In its 2015 UPR Review, the Council recommended that the United States take steps to
safeguard due process for all immigrants in immigration proceedings, using the principle of
the best interest, especially in the case of families and unaccompanied children.
Recommendations:
1.
2.
3.

The United States should immediately halt its policy of separating children from
their adult caregivers on the basis of very minor and irrelevant criminal history.
The United States should immediately reunite children with their parents or
guardians.
The United States should investigate claims that family separations occurred as the
result of impermissible discrimination on the basis of race and/or national origin.

E. The Indefinite Detention of Asylum Seekers
21. Beyond family separation, the ongoing detention of vulnerable asylum seekers, including
pregnant women, nursing mothers, and children violates the provisions of the CRC, the CAT, and
the American Declaration. At present, asylum-seekers are routinely held in detention at the border,
not as a “matter of last resort,” but as a standard practice. 76 The practice is one of categorical
detention, not based on individualized circumstances, and not limited to circumstances where there
has been a showing of absolute necessity. 77 In March 2018, a lawsuit was filed in the United States
District Court of the District of Columbia, arguing that this widespread practice of routinely
detaining asylum seekers was unlawful. 78 The court issued a preliminary injunction, barring U.S.
Immigration and Customs Enforcement from denying parole to any detained, arriving asylum
8

seeker who has shown a credible fear of returning to their country of origin, “absent an
individualized determination, through the parole process, that [the person] presents a flight risk or
a danger to the community.”79 But, case status reports submitted by the plaintiffs contend that the
government is not complying with the court’s order. 80 Government officials explain that this
blanket policy of detention is intended to deter intending migrants, including asylum-seekers. 81
U.S. government officials and NGOs alike have described the conditions of confinement reported
in these immigration detention centers as unsanitary, with reports of freezing temperatures,
inadequate medical care, and a lack of access to basic necessities including water, food, soap, and
toothbrushes.82 The conditions in which children are held, in particular, are a cause for grave
concern.83 A number of children have died in detention,84 and others report experiencing sexual
assault and other forms of physical and psychological trauma. 85 On 23 August 2019, the Trump
Administration published a new regulation that would also enable it to detain migrant children
indefinitely. 86 This rule would effectively end the operation of the Stipulated Settlement
Agreement in the 1997 case, Flores v. Reno,87 which together with Homeland Security Act of
200288 and the William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, 89
places limits on the amount of time minor children can spend in detention and requires that those
children be held in the least restrictive setting permissible. The new rule, in contrast, purports to
authorize the indefinite detention of migrant children with their guardians in “family residential
centers.” The new rule was immediately challenged by a coalition of states Attorneys General, led
by California Attorney General Xavier Becerra and Massachusetts Attorney General Maura
Healey. 90 In the complaint filed before the U.S. District Court for the Central District of
California, the coalition argued that the prolonged detention risked by the rule would cause
irreparable harm to children, their families, and the communities that accept them upon their
release from federal custody.91 On 27 September the court issued a permanent injunction barring
the new rule from going into effect on the grounds that it would violate the Flores Agreement. 92
Advocates anticipate that the United States will appeal this ruling. 93
Recommendations:
1.
2.

The United States should cease all attempts to introduce policies or practices
resulting in the indefinite detention of children.
The United States should ratify, without reservation, the Convention on the Rights
of the Child, and should comply with all of its provisions.

F. Increased Prosecution of Immigration-Related Offenses
22.
Since April 2017, the U.S. Attorney General’s office has prioritized immigration
enforcement and expanding federal court prosecutions of immigration violations across the nation.
As a consequence, there is a dramatic increase in the prosecutions of misdemeanor immigration
offenses. For those who manage to cross the border into the United States, Customs and Border
Protection officers have attempted to prevent migrants from applying for asylum in the United
States by tactics that NGOs working with these migrants describe as deception, intimidation,
verbal abuse, physical coercion, outright denials of access, unreasonable delays, and threats,
including of family separation.94
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23.
Federal immigration courts are facing an unprecedented backlog of cases on their dockets.
To address this they have adopted a practice of holding “expedited” removal hearings for multiple
immigrant respondents at the same time. NGOs report that up to 80 asylum seekers may be
charged with unlawful entry in the same hearing. Defense attorneys have characterized the
practice as “coercive” for the pressure it places on the defendants, many of whom appear within
days of their arrest, to concede removability before they have a chance to consider whether they
might be eligible for any form of relief from removal. 95 U.S. courts have specifically found that
such practices deny due process of law, and the U.S. government itself has admitted that the
practice probably violates U.S. obligations under the 1967 Protocol to the Refugee Convention. 96
24.
On 21 July 2019, the U.S. Government adopted a rule expanding the ability of immigration
officials to deport without a court hearing or access to a lawyer any undocumented immigrants
apprehended anywhere in the United States (previously, they could only deport those apprehended
within 100 miles of the border). 97 This raises concerns that the order would further deprive
unauthorized migrants of due process and put legal immigrants and US citizens at risk of being
deported without seeing judge.98
Recommendations:
1.
2.

3.

The United States should ensure that all removal hearings for immigrant
respondents are conducted in accordance with due process of law.
The United States should end the practice of “expedited” mass immigration
hearings, which violate due process and preclude meaningful consideration of each
individual’s personal circumstances.
The United States should end the practice of deportation of undocumented migrants
who have not been allowed access to counsel or a meaningful opportunity to be
heard before an immigration judge.

G. Harassment and Intimidation of Immigration Lawyers and Journalists
25.
Beginning in 2018 at the latest, U.S. Customs and Border Protection (“CBP”) created a
watchlist containing the personal details, social media information, and descriptions of the
migration work of over sixty journalists and lawyers working at the border to assist asylum seekers
and immigrants.99 CPB has used this watchlist to monitor the work of these individuals and target
them for extra screening at border checkpoints.100 CBP, and the Mexican authorities with whom
it is collaborating,101 have subjected some journalists and lawyers to lengthy interrogations and
detention, have confiscated cameras and notes, and have denied them entry into Mexico based on
false U.S. government reports of terrorism. 102 In one case, for example, an American
photojournalist was held for 13 hours in custody at the border before being denied entry into
Mexico.103
26.
This conduct violates article 19 of the ICCPR, which protects freedom of expression. 104 As
the Human Rights Committee has interpreted article 19, it requires a “free press and other media
able to comment on public issues without censorship or restraint and to inform public opinion.” 105
By targeting journalists at the border, the government impedes their ability to raise awareness of
10

migration issues and comment on the government’s treatment of migrants. 106 Harassment of
journalists also violates the public’s “corresponding right to receive media output.” 107 “[W]hen an
individual’s freedom of expression is unlawfully restricted, it is not only the right of that individual
that is being violated, but also the right of all others to ‘receive’ information and ideas.” 108
27.
The harassment of journalists and lawyers, and in particular denial of their entry into
Mexico, also violates the freedom of movement. Under Article 12(3) of the ICCPR, any restriction
on the freedom to leave a country must be “provided by law.” The government's interference with
individuals working at the border based solely on their reporting on or facilitation of applications
for asylum or entry visas, fails to satisfy this requirement. The First Amendment of the United
States Constitution guards against the government's singling out of a set of messages that the
government seeks to remove from public debate. 109 Here, the government appears to be targeting
these individuals based on their speech concerning migrant rights and asylum, contravening the
First Amendment.110
28.
Finally, by harassing immigration lawyers traveling to Mexico to provide legal assistance
to migrants, the government violates its obligations to ensure the right to representation of refugees
and other applicants for lawful states. Article 16 of the 1951 Refugee Convention states that a
refugee shall enjoy the same access, including “legal assistance,” to the courts of law of
Contracting States as nationals of Contracting States. Similarly, the Human Rights Committee has
indicated that if an individual’s attempt to access the courts is “systematically frustrated,” such
conduct “runs counter to the guarantees of article 14, paragraph 1” of the ICCPR. 111 That provision
holds that “[a]ll persons shall be equal before the courts and tribunals.” The conduct described
above may impede migrants and refugees’ access to the immigration courts of Mexico or the U.S.
by in effect limiting their contact with immigration attorneys.
Recommendations:
1.
2.

The United States should immediately cease any activity that impedes the freedom
of movement and expression of journalists.
The United States should immediately cease any activity that impedes access to
counsel by refugees, asylum-seekers, and other migrants.
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